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Coart ot Appeals of the District of Columbia. 


No. 3240. 

Wolcott Tuckerman, Appellant, 

vs. 

William A. Mearns et al. 


a Supreme Court of the District of Columbia. 

In Equity, 

No. 33137. 

Wolcott Tuckerman, Plaintiff, 

vs. 

William A. Mearns, Charles P. Williams, Rudolph Kuffman. 
Mary J. Baldwin and J. Miller Kenyon, H. Rozier Dulany atid 
Byron U. Graham, Defendants in Bankruptcy of J. William 
Henry and Benjamin Woodruff, as Individuals and as Copartners 
Trading and Doing Business under the Firm Name and Style of 
Lewis Johnson & Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers w T ere filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 
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1 Bill. 

Filed December 29, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

In Equity. 

No. 33137. _ 

Wolcott Tuckerman, Plaintiff, 


vs. 

William A. Mearns and Charles P. Williams, Defendants. 

To the Justice of the Supreme Court of the District of Columbia 

holding said equity court: 

The plaintiff Wolcott Tuekcrman respectfully shows unto the 
Court as follows, to-wit: 

1. The plaintiff is a citizen of the United States and a resident 
of the District of Columbia and brings this suit in his own right 
against Charles P. \Y illiams and William A. Mearns, each of whom 
is a citizen of the United States and a resident of the District of 
Columbia, and is sued in his own right and as co-partners formerly 
trading and doing business under the firm name and style of Lewis 
Johnson & Company. 

2. On March 28, 1912, and for many years prior thereto, the 
defendants, and one J. William Henry, were co-partners and as such 
traded and did business in the City of Washington, District of 
Columbia, as bankers and stock brokers, and as such it was their 
business and practice to receive deposits of money from customers and 
to honor checks drawn by said customers on said accounts; and 
also in return for brokerage commission to purchase and sell for 
customers, on order, shares of stock and bonds and other negotiable 

and non-negotiable securities. 

2 3. For several years prior to said 28th day of March, 

1912, plaintiff was a customer of said co-partners and they 
had acted as his brokers in the purchase and sale of shares of stock 
and bonds and he had paid them commission on such purchases and 
sales, and they had from time to time honored his checks drawn 

by him upon the balance remaining to his credit in his account 
with him. 

4. Immediately prior to, or on said March 28, 1912, plaintiff, 
who then had to his credit with said co-partners, or on deposit with 
them, a sum of money amounting to $21,890.40, gave to said co* 
partners an order, to purchase two hundred shares of the capital 
stock of the Amalgamated Copper Company, for which said stock 
there was then and has since been an active market in the City of 
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Washington, District of Columbia, and elsewhere including the city 
of New York, where it was and since has been traded in actively 
on the New York Stock Exchange; and the market price of which 
has fluctuated from time to time from $55 a share to $90 a share; 
that on March 28, 1912, the said co-partners reported to the plaintiff 
that they had on that day bought for his account and risk two 
hundred shares of said last mentioned stock at and for the price of 
$80 per share, as is evidenced by their notification to him of that 
date, which is attached hereto and made a part hereof as if fully 
herein set forth, and is marked plaintiff’s Exhibit No. 1; that said 
co-partners charged the plaintiff in his said account with them a 
commission or brokerage for purchasing said two hundred shares 
for him, of $25.00 or one-eighth of one per cent of the purchase 
price; that on said 28th day of March, 1912, the plaintiff had no 
marginal account with said co-partners nor has he since had any 
such account with them. 

3 5. Plaintiff further avers that since said last mentioned 
date of March 28, 1912, he has received notifications from 

time to time from said co-partners that they have credited to his 
account dividends on two hundred shares of Amalgamated Copper 
stock, such credits amounting in the aggregate to about $2800.00. 
As against said credits, and other credits in said account given him 
for deposits made by him from time to time in said account and 
with said co-partners, and as against credits for interest on monthly 
balances due him in said account, he has withdrawn by check ail 
of the moneys so credited him in said account save and except 
the sum of $903.40, which sum now stands to his credit on the books 
of said co-partners. 

6. The plaintiff has been informed since November 16, 1914, 
and believes, and therefore avers, that the defendant Williams on 
oj about the 15th day of January, 1913, undertook with the consent 
of his co-partners to withdraw from said co-partnership firm and 
that the defendant Mearns on, to-wit, the 13tli day of May, 1914, 
also undertook to withdraw therefrom with the consent of his co* 
partners; but that of said withdrawals of said defendants Williams 
and Mearns no notice was given by them or by the remaining 
members of said firm to this plaintiff, and of the said withdrawal 
of said defendant Mearns this plaintiff had no knowledge until 
after November 16, 1914, and the plaintiff had never expressly or 
otherwise, released or discharged the defendants Williams and 
Mearns, from any and all obligations they were and are under to 
him, as co-partners or otherwise, arising by reason of his, the plain¬ 
tiff’s, dealings with them and their co-partners, as aforesaid; and 
that plaintiff has had no dealings whatsoever with said co- 

4 partners, or any of them, since said March 28, 1912, except 
as hereinbefore set forth, namely, the payment by him of 

the brokerage commission aforesaid, the receipt by him of notices 
that there had been credited to his account dividends as aforesaid, 
deposits by him in said account from time to time as aforesaid, 
and the withdrawal by him by check, from time to time, of sums 
of money from his account as aforesaid. 
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7. On November, 16, 1914, said J. William Henry and one 
Benjamin 1\ . A\ oodruff, who had shortly after the retirement of 
the defendant Williams from said co-partnership firm of Lewis 
•Johnson 6c Company, become a member thereof, were adjudged 
bankrupts, as co-partners and also as individuals, and their part¬ 
nership assets and individual assets are now being administered by 
the bankruptcy court having jurisdiction in the District of Columbia. 

<S. That since said adjudication in bankruptcy of November 16, 
1914, as aforesaid, the plaintiff has caused an examination to he 
made of the books and records of said co-partnership firm of Lewis 
.Johnson 6c Company, and as a result of said investigation avers as 
follows, to-wit: Although said co-partners reported to him as afore¬ 
said on March *28, 1912, that they had on that day bought said two 
hundred shares of stock for his account and risk, they did not 
as a matter of fact do so, hut did on or about that date send an order 
to their then correspondents in New York, Messrs. Post & Flair" 


stock brokers doing business in that city, to purchase for their 

...i i j,t • • i i i -i , " ' y . _ 


O ~ - - ~ , vv J'V.AV 1V/K I/J1V1I 

account and at their risk two hundred shares of said stock at and 
for the price of $80.00 per share, and the said last mentioned stock 
brokers reported to them that such purchase so ordered had been 
made. In the purported execution of the plaintiff’s order for 
5 the purchase of said two hundred shares of stock (notwith¬ 
standing their report to him that they had purchased the 
same at and for the price of $80.00 a share for his account and 
lisk) said co-partners did not then or thereafter receive a certifi¬ 
cate for said two hundred shares of stock made out in the name 
of the plaintiff and since May 31, 1912, they have never had 
m their possession, or under their control two hundred shares of 
i he capital stock in the said Amalgamated Copper Company On 
i lie contrary, since May 31, 1912, they, the said co-partners, have 
actively traded in said stock, on the short side of the market, that 
is to sav, they have as individuals and as co-partners since said 
last mentioned date, always been committed, by order* given by 
them for the sale of said stock, to deliver more of said stock than 
they have ever had on hand; and they have from time to time since 
said May 31, 1912, sold the stock of the said Amalgamated Copper 
Company at prices ranging from $80.00 to $90.00 a share. Between 
the date of the alleged purchase for plaintiff of said two hundred 
shares of said stock, namely, March 28, 1912, and said May 31, 1912, 
said co-partners, as appears from their said hooks, traded on their 
own account in the purchase and sale of stocks and bonds, and 
there was entered in their said hooks of account an account known 
tt.-- Kail mad Stock and Bond Account ’ which in fact was their 
own account with their co-partnership firm of stocks purchased 
and sold by them as individuals. Said last mentioned account 
shows that on March 31, 1912, said co-partners, trading individually 
were long four hundred shares of the stock of said Amalgamated 
Lopper Company; that is to say, they had purchased four hundred 
more shares of said stock than they had sold. At the same time 
March 31, 1912, and for many months prior and subsequent there¬ 
to, the defendant Mearns traded in stocks and bonds individu- 
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6 ally in the fictitious name of “T. F. Chambers”, and there 
stood on the books of said co-partners an account in said name, 
namely, “T. F. Chambers”, showing purchases and sales of stock in 
that name made through said co-partnership firm. On May 31, 
1912, the said co-partners caused to be transferred to and entered 
into said “Railroad Stock and Bond Account” from the said “T. 
F. Chambers” account, many sales, or other transactions, including 
soles of six hundred shares of said Amalgamated Copper Company 
which left a shortage of said Amalgamated Copper Company stock! 
of two hundred shares in said “ Rail road Stock and Bond^ Account , 
which, as aforesaid, was the trading account of the individuals 
forming said co-partnership. Reference to said “T. F. Chambers” 
account shows that on March 31, 1912, said account w r as short four 
hundred shares of Amalgamated Copper Company stock and an 
entry in said account shows that on April 19, 1912, two hundred 
,-hares of said stock were sold making a total shortage of six hundred 
shares of said stock. On November 12, 1914, said Railroad Stock 
and Bond Account” was short in the shares of said Amalgamated 
Copper Company stock two hundred and thirty-five shares, showing 
that on said last mentioned date said co-partners had sold two 
hundred and thirty-five shares of said stock more than they had pur¬ 
chased. Plaintiff is informed and believes and therefore charges 
that by their transactions in said Amalgamated Copper stock, as 
aforesaid, said co-partners, including the defendants, as his brokers 
and as trustees for him, perpetrated a gross fraud upon him by 
speculating on his account and with his money without his knowl¬ 
edge, in the course of which speculations they made, inasmuch 
as thev sold the Amalgamated Copper Company stock, which 
7 they should have held for him, at prices in excess of the 
price at which they reported they had bought the same 
for him, large profits; and the plaintiff is advised, and therefore 
avers, that he is entitled to an accounting by the defendants with 
him as to the said last mentioned transaction and his subsequent 
dealings with them, in which accounting he is entitled to and 
should receive credit for all of such profits made by them, in view 
of the fiduciary or trust relations existing between them and him, 
and that by reason of the fraud so perpetrated upon him they should 
receive no credit for any brokerage or commission on said transac¬ 
tion involving the purchase of said two hundred shares of Amal¬ 
gamated Copper Company stock. 

9. Plaintiff further avers that the defendants William A. Mearns 
and Charles P. Williams are and each of them is, and has been 
for many years, utterly insolvent; that for a number of years 
preceding their withdrawal, as aforesaid, from the said co-partner 
ship of Lewis Johnson & Company they had been speculating on 
their individual account with the money and credit of their co¬ 
partnership firm, and w r ith their customers’ money and securities, 
under fictitious names; that in so trading they made heavy losses 
so that when said defendants withdrew 7 from said co-partnership 
firm, said defendant Williams w 7 as indebted in a sum in excess of 
$300,000, and said defendant Mearns was indebted in a sum in 
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excess of $200,000 which indebtednesses are now due either to their 
said customers or to said bankrupts’ estate; that their speculations 
were carried on with moneys of the co-partnership due customers 
thereof and on the money and credit of the co-partnership. 

10. Plaintiff is further advised that he knows of no assets 
8 of the defendant Williams save and except a seat on the 
Washington Stock Exchange which plaintiff is informed 
and believes, and therefore avers, is worth about $4,000; but he 
believes that the said defendant Williams during his membership 
in said co-partnership firm, and with moneys received by him from 
it purchased and acquired stocks and bonds and other assets and 
plaintiff is advised that he is entitled to a discovery by the said 
defendant Williams of all the property, both real and personal, 
now owned by him, wherever it may be situated, and full discovery 
of any and every trust which has been created for his benefit in' 
any property, real, personal or mixed, wheresoever the same may 
be situated. • 


11. Plaintiff further avers that the only assets of the defendant' 
Mearns known to the plaintiff consist of a seat on the said Washing¬ 
ton Stock Exchange worth about $4,000.00, and lots numbered 1 
and 2, in block 13 (also know T n as Square numbered twenty-five 
hundred and eighteen (2518), of Kalorama Heights, in the District 
of Columbia, improved by a large dwelling house; that the said 
VnA~ aie llu * um,, ered by two deeds of trust, one dated October 24, 
; a’-*™ 60111 * three promissory notes of the said defendant Mearns 

tor $o,000 each, payable in one, two and three years after date- 
w lth interest at the rate of four and a half per cent per annum pav- 
tdae semi-annually; and the other to secure a promissory note of 
the said defendant Mearns, dated March 27, 1914, payable to Louise 
K. Simpson, one year after date, with interest at the rate of six per 
cent per annum, payable semi-annually; that the plaintiff is further 
informed and believes that the said last mentioned real estate i« 
now in the possession of a tenant of the defendant Mearns 
who pays him a large rental therefor; that while said mem¬ 
bership in said Washington Stock Exchange and said lots are 
t he only assets of the defendant Mearns of which plaintiff is advised 
plaintiff believes that the defendant Mearns is also the owner of 
ether assets which the defendant Mearns acquired during his member¬ 
ship in said co-partnership firm and since, and plaintiff is advised 
that he is entitled to a discovery bv said defendant Mearns of all 
the property, both real and personal now owned bv him where- 
ever ff may be situated, and full discovery of any and every trust 
w Inch has been created for his benefit in any property, real, personal 
or mixed, wheresoever the same mav be situated. 

12 The plaintiff further avers that there is justly due and owing 
him from the defendants by reason of his transaction with said co- 
partnership, as aforesaid, upwards of $15,000, and that on the 
accounting with the defendants to which he is entitled it will be so 
show n and that he will then be entitled to a personal decree against 
them for the amount so shown to be due him from them; but in 
\iew of the defendants’ insolvency such an accounting and such an 
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award to the plaintiff will be useless and futile if, as plaintiff has 
reason to believe they will do unless restrained by this Court, they 
shall be allowed to transfer or otherwise dispose of their assets after 
the filing of this bill and during the pendency of this cause; and 
particularly if the defendant Mearns shall be allowed to transfer 
the said real estate during the pendency of this suit, or if the said 
real estate shall be sold at a forced sale under either of said deeds 
of trust incumbrances, the first one of which is now overdue, and 
also that the defendant Mearns, in view of his said insolvency, 
should not be allowed to receive and convert to his own use 
10 the large rental he is now receiving from said real estate. 

The plaintiff is advised and believes and therefore charges 
that he is entitled to an equitable lien upon all the assets of the 
said defendants, including the said real estate of the defendant 
Mearns, and upon the proceeds and income thereof, foi the balance 

due and owing him, as aforesaid. 

The Premises Considered the plaintiff prays as follows: 

1 That subpoenas may be issued commanding the defendants 
Charles P. Williams and William A. Mearns to appear and answer 

the exigencies of this bill of complaint. . ,, , 

2. That the defendants, and each of them, may make a full and 
true discovery of all property, real and personal, acquired and 
owned by them during said partnership and since; the circumstanc^ 
upon which each and every part and parcel of said property was 
acquired the price paid for it; where the money or other thing 
of value which was given for it was obtained, or from whom acquired ; 
and in whom the ownership or title, legal or beneficial, .is now vested 
3 That the defendants may be restrained and enjoined during 
the pendency of this suit from transferring or disposing of, or from 
attempting to transfer or dispose of, any of their said assets, or 
from incumbering the same, or any part thereof by mortgage, 
deed of trust or otherwise, and that a receiver ixiidentc htc may 
be appointed by this Court to take possession of all of said assets 
and to hold the same until further order of the Court, u ith power 
and directions to collect the rents, income and profits thereof, and 

4° That ^the™defendant William A. Mearns may lie restrained 
and enjoined during the pendency of this suit from transfer- 
11 ring or attempting to transfer the said real estate or any part 
thereof, or further incumbering the same, by mortgage 
deed of trust or otherwise; and that a receiver may be appointed 
by this Court to take possession of said real estate dunng the 
pendency of this cause with authority to receive and collect the 
rents, income and profits thereof, and apply the proceeds to the 
payment of the taxes which may be now due, or which may here¬ 
after become due thereon, and the interest now due on said deed 
of trust incumbrance, or which may hereafter become due there¬ 
on ; and to hold the balance of said rents and income until further 

5. That a decree may be passed directing that an accounting 
may be had between the plaintiff and the defendants, and each o 
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them; and directing that this cause may be referred to the auditor 
of this Court to state an account between the plaintiff and the 
defendants, and each of them; and on the coming in of said report 
that a final decree may be passed against the defendants and each 
of them in favor of the plaintiff for the balance so found to be 
due from them, or either of them, to him; and that if the sum so 
awarded the plaintiff shall not be paid within a time, to be limited 
by the Court that all of the assets of the said defendants, include 
ing the real estate of the said defendant Mearns, shall be sold by 
trustees to be appointed by this Court, and that the proceeds of 
such sale, after the payment of all incumbrances on said real estate, 

shall be applied to the payment of the amount so awarded the 
plaintiff. 

6. And for such other and further relief as the Court may deem 
the plaintiff to be entitled to. 

The defendants to this bill of complaint are Charles P 
32 Williams, whose address is #1675 31st Street, Northwest’ 
u " as “iHtfton, D. C., and William A. Mearns, whose address is 
#2301 S Street, Northwest, Washington, D. C. 

WOLCOTT TUCKERMAN. 

CHAS. COWLES TUCKER, 

HENRY B. F. MACFA RLAND, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing bill of com¬ 
plaint by me subscribed and know the contents thereof; that the 
tacts therein stated on my personal knowledge are true and those 
stated on information and belief, I believe to be true. 

WOLCOTT TUCKERMAN. 

^Subscribed and sworn to before me this 28th day of December, 

f SEAL -] „ AGNES L. MI-NICK, 

Notary Public in and for the District of Columbia. 

Plaintiff’s Exhibit No. 1. 

Lewis Johnson & Co., Bankers, 

1319 F Street. 


Mr.Wolcott Tuckerman, 2224 R Street 


Washington, D. C. 

March 28, 1912. 


Dear Sir:W e have this day, for your account and risk, 


Bought: 

200 Amal. Copper, 80. 


Sold : 


LEWIS JOHNSON & CO. 
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It is agreed between broker and customer: 

1. That all transactions are subject to the rules and customs of 
the New York Stock Exchange and its Clearing-House. 

13 2. That all securities from time to time carried in the 

customer’s marginal account, or deposited to protect the same, 
may be loaned by the broker, or may be pledged by him either sep¬ 
arately or together with other securities, either for the sum due 
thereon or for a greater sum, all without further notice to the cus¬ 
tomer. 


Memorandum. 

January 14, 1915.—Leave granted to amend bill. 

Amended Bill. 

Filed January 14, 1915. 

* * s|c * * * * 

By leave of the Court first had and obtained the plaintiff amends 
his bill of complaint heretofore filed by adding as parties thereto 
Kudolph Kauffmann and Mary J. Baldwin; and by amending his 
said bill otherwise so that the same, as amended, will read as fol¬ 
lows, to-wit: 

In the Supreme Court of the District of Columbia Holding an 

Equity Court. 

In Equity. 

No. 33137. . . 

Wolcott Tuckerman, Plaintiff, 

vs. 

William A. Mearns, Charles P. Williams, Rudolph Kauff¬ 
mann, and Mary J. Baldwin, Defendants. 

To the Justice of the Supreme Court of the District of Columbia 
holding said equity court: 

The plaintiff, Wolcott Tuckerman, respectfully shows unto the 
Court as follows, to-wit: 

1. Plaintiff is a citizen of the United Slates and a resident of the 
District of Columbia and brings this suit in his own right 
14 against William, A. Mearns and Charles P. Williams, each 
of whom is a citizen of the United States and a resident of 
the District of Columbia and is sued in his own right and as a 
member of the co-partnership firm trading and doing business 
under the name and style of Lewis Johnson & Company; also against 
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Budolph Kauffmann, a citizen of the United States and a resident 
of the District of Columbia, who is sued in his own right and as 
grantee in a deed hereinafter mentioned; also against Mary J. 
Baldwin who is a citizen of the United States and a resident of the 
District of Columbia and is sued in her own right and also as 
trustee for her eo-defendant William A. Mearns. 


2. On March 28, 1912, and for many years prior thereto, the de¬ 
fendants Mearns and \\ illiains and one .1. William Henry were co¬ 
partners and as such traded and did business in the City of Wash¬ 
ington, District of Columbia, as hankers and stock brokers, and as 
such it was their business and practice to receive deposits of money 
from customers and to honor checks drawn by said eusloir.crs on 
said accounts; and also in return for brokerage commission to 
purchase and sell tor customers, on order, shares of stock and bonds 
and other negotiable and non-ncgotiable securities. 

3. For several years prior to said 28th day of March, 1912, plain¬ 
tiff was a customer of said co-partners and they had acted as his 
brokers in the purchase and sale of shares of stock and bonds and he 
had paid them commission on such purchases and sales, and they 
had from time to time honored his checks drawn by liim upon the 
balance remaining to his credit in his account with them. 


4. Immediately prior to, or on said March 28, 1912, plaintiff, 
who then had to his credit with said co-partners, or on deposit 
lo with them, a sum of money amounting to $21,890.40, gave 
to said co-partners an order to purchase two hundred shares 
cf the capital stock of the Amalgamated Copper Company, for 
which said stock there was then and has since been an active market 
in the City of Washington, District of Columbia, and elsewhere 
including the City of New York, where it was and since has been 
traded in actively on the New York Stock Exchange; and the market 
Price of which has fluctuated from time to time from $55. a share 
to $90 a share; that on March 28, 1912, the said co-partners reported 
to the plaintiff that they had on that day bought for his account 
end risk two hundred shares of said last mentioned stock at and 
for the price of $80 per share as is evidenced by their notification 
to him of that date, which is attached to the original bill herein 
and made a part hereof as if fully herein set forth, and is marked 
plaintiffs Exhibit No. 1 to said original bill; that said co-partners 
charged the plaintiff in his said account with them a commission or 
brokerage for purchasing said two hundred shares for him. of 
$25.00 or one-eighth of one per cent of the purchase price: that 
cn said 28th day of March, 1912, the plaintiff had no marginal 

account with said co-partners nor has he since had anv such account 
with them. 


tu °* , P a no ntlff flirther avers that since said last mentioned date of 
March 28, 1912, he has received notifications from time to time 
lrom said co-partners that they have credited to his account dividends 
on two hundred shares of Amalgamated Copper stock, such credits 
amounting in the aggregate to about $2,800.00. As against said 
credits, and other credits in said account, given him for deposits 
made by him from time to time in said account and with said 
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16 co-partners, and as against credits for interest on monthly 
balances due him in said account, he has withdrawn by 

check all of the moneys so credited him in said account save and 
except the sum of $903.40, which sum now stands to his credit on 
the books of said co-partners. 

G. The plaintiff has been informed since November 16, 1914. 
and believes, and therefore avers, that the defendant Williams on 
or about the 15th dav of January, 1913, undertook with the con- 
sent of his co-partners to withdraw from said co-partnership firm 
and that the defendant Mearns on, to wit, the 13th day of May, 1914, 
also undertook to withdraw therefrom with the consent of his co¬ 
partners; but that of said withdrawals of said defendants Williams 
and Mearns no notice was given by them or by the remaining 
members of said firm to this plaintiff, and of the said withdrawal 
of said defendant Mearns this plaintiff had no knowledge until 
after November 16, 1914, and the plaintiff had never expressly or 
otherwise, released or discharged the defendants Williams and Mearns 
from any and all obligations they were and are under to him, as 
co-partners or otherwise, arising by reason of his, the plaintiff’s 
dealings with them and their co-partners, as aforesaid; and the 
plaintiff has had no dealings whatsoever with said co-partners, or 
any of them, since said March 28, 1912, except as hereinbefore set 
forth, namely, the payment by him of the brokerage commission 
aforesaid, the receipt by him of notices that there had been credited 
to his account dividends as aforesaid, deposits by him in said 
account from time to time as aforesaid, and the withdrawal by 
him by check, from time to time, of sums of money from his 
account as aforesaid. 

7. On November 16, 1914. said J. William Henry and one 

Benjamin W. Woodruff, who had shortly after the retire- 

17 ment of the defendant Williams from said co-partnership 
firm of Lewis Johnson & Company, become a member thereof. 

were adjudged bankrupts, as co-partners and also as individuals, 
and their partnership assets and individual assets are now T being 
administered by the bankruptcy court having jurisdiction in the 
District of Columbia. 

8. That since said adjudication in bankruptcy of November 1G, 
1914, as aforesaid, the plaintiff has caused an examination to he 
made of the books and records of said co-partnership firm of Lewis 
Johnson & Company, and as a result of said investigation avers 
as follows, to-wit: Although said co-partners reported to him as 
aforesaid on March 28, 1912, that they had on that dav bought said 
two hundred shares of stock for his account and risk, they did 
not as a matter of fact do so, but did on or about that date send an 
order to their then correspondents in New York, Messrs. Post & 
Flagg, stock brokers doing business in that city, to purchase for 
their account and at their risk tw T o hundred shares of said stock 
at and for the price of $80.00 per share, and the said last mentioned 
stock brokers reported to them that such purchase so ordered had 
been made. In the purported execution of the plaintiff’s order for 
the purchase of said two hundred shares of stock (notwithstanding 
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their report to him that they had purchased the same at and for 
the price of $80.00 a share for his account and risk) said co-partners 
did not then or thereafter receive a certificate for said two hundred 
shares of stock made out in the name of the plaintiff and since 
May 81, 1912, they have never had in their possession, or under 
their control two hundred shares of the capital stock in the said 
Amalgamated Copper Company. On the contrary, since May 31, 
1912, they, the said co-partners, have actively traded in said stock, 
on the short side of the market, that is to say, they have as 
18 individuals and as co-partners since said last mentioned date, 
always been committed, hv orders given by them for the sale 
of said stock, to deliver more of said stock than they have ever had 
on hand; and they have from time to time since said May 31. 
1912, sold the stock of the said Amalgamated Copper Company at 
prices ranging from $80.00 to $90.00 a share. Between the date 
of the alleged purchase for plaintiff of said two hundred shares of 
said stock, namely, March 28, 1912, and said May 31, 1912, said 
co-partners, as appears from their said books, traded on their own 
account in the purchase and sale of stock and bonds, and there 

ar> S .? nt T d * n ^ le * r sa *d books of account an account known as 
Hailroad Stock and Bond Account” which in fact was their own 
account with their co-partnership firm of stocks purchased and 
sold by them as individuals. Said last mentioned account shows 
that on March 31, 1912, said co-partners, trading individually, 
were long four hundred shares of the stock of said Amalgamated 
Copper Company; that is to say, they had purchased four hundred 
more shares of said stock than they had sold. At the same time, 

* ., , ^ ^ 10n th. prior and subsequent there¬ 

in the defendant Mearns traded in stock and bonds individual^ in 
the fictitious name of “T. F. Chambers”, and there stood on' the 
nooks of said co-partners an account in said name, namely, “T. F. 
Chambers , showing purchases and sales of stock in that name made 
through said co-partnership firm. On May 31, 1912, the said co- 
partners caused to be transferred to and entered into said “Railroad 
- lock and Rond Account” from the said “T. F. Chambers” account 
many sales, or other transactions including sales of six hundred 
10 shares of said Amalgamated Copper Company which left 
1J a shortage of said Amalgamated Copper Company stock of 
two hundred shares in said “Railroad Stock and Bond 
-,oiint ..which, as aforesaid, was the trading account of the individ¬ 
uals forming said co-partnership. Reference to said “T F Cham¬ 
bers account shows that on March 31, 1912, said account was 
Jiort four hundred shares of Amalgamated Copper Company stock 
and an entry in said account shows that on April 19, 1912 two 
hundred shares of said stock were sold making a total shortage of 
six hundred shares of said stock. On November 12, 1914 ' said 
Railroad Stock and Bond Account” was short in the shares of 
said Amalgamated Copper Company stock two hundred and tliirtv- 
hve shares showing that on said last mentioned date said co-partners 
Jiad sold two hundred and thirty-five shares of said stock more 
than they had purchased. Plaintiff is informed and believes and 


* 
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therefore charges that by their transactions in said Amalgamated 
Copper stock, as aforesaid, said co-partners, including the defend¬ 
ants, as his brokers and as trustees for him, perpetrated a gross 
fraud upon him by speculating on his account and with his money 
without his knowledge, in the course of which speculations they 
made, inasmuch as they sold the Amalgamated Copper Company 
stock, which they should have held for him, at prices in excess of 
the price at which they reported they had bought the same for 
him, large profits; and the plaintiff is advised, and therefore avers, 
that he is entitled to an accounting by the defendants with him as 
to the said last mentioned transaction and his subsequent dealings 
with them, in which accounting he is entitled to and should receive 
credit for all of such profits made by them, in view of the fiduciary 
or trust relations existing between them and him, and that by 
reason of the fraud so perpetrated upon him they should receive 
no credit for any brokerage or commission on said transaction 
20 involving the purchase of said two hundred shares of Amal¬ 
gamated Copper Company stock. 

9. Plaintiff is advised and therefore avers that the defendants 
William A. Mearns and Charles P. Williams are and each of them 
i>, and has been for many years, utterly insolvent; that for a number 
of years preceding their withdrawal, as aforesaid, from the said 
co-partnership of Lewis Johnson tk Company they had been specu¬ 
lating on their individual account with the money and credit of 
their co-partnership firm, and with their customer’s money and 
securities, under fictitious names; that in so trading they made 
heavy losses so that when said defendants withdrew from said co¬ 
partnership firm, said defendant Williams was indebted in a sum 
in excess of $300,000, and said defendant Mearns was indebted in 
a sum in excess of $200,000 which indebtednesses are now due 
either to their said customers or to said bankrupts’ estate; that their 
speculations were carried on with moneys of the co-partnership 
due customers thereof and on the money and credit of the co-part¬ 
nership; that for a large portion of the indebtedness of said bank- 
mpts ITenry and Woodruff, scheduled by them in said bank¬ 
ruptcy proceedings as amounting to upwards of one million dollars, 
the defendants Williams and Mearns are liable inasmuch as the 
greater part of said indebtedness was created and existed during 
their membership in said co-partnership firm of Lewis Johnson & 
Company and the creditors of said co-partnership firm who were 
such at the time of the retirement therefrom of said defendants 
Mearns and Williams never released them from the debts then due 
and owing to such .creditors. 

10. Plaintiff is further advised that he knows of no assets of 
the defendant Williams save and except a seat on the Wash- 
21 ington Stock Exchange which plaintiff is informed and 
believes, and therefore avers, is worth about $4,000; but he 
believes that the said defendant Williams during his membership 
in said co-partnership firm, and with moneys received by him 
from it purchased and acquired stocks and bonds and other assets 
and plaintiff is advised that he is entitled to a discovery by the said 
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defendant Williams of all the property, both real and personal, 
now owned by him, wherever it may he situated, and full discovery 
of any and every trust which has been created for his benefit in 
any property, real, personal or mixed, wheresoever the same may be 
situated. 

11. Plaintiff further avers that the only assets of the defendant 
Mearns known to the plaintiff consist of a seat on the Washington 
Stock Exchange worth about $4,000 and the following real estate 
situate in the District of Columbia: 

(a) Lots numbered 1 and 2 in block numbered 13 of Kalorama 
Heights improved by a large dwelling house which said lots and 
improvements thereof are incumbered by two deeds of trust, one 
dated October 24, 1905, to secure the payment of three promissory 
notes of the defendant Mearns for $5,000 each, payable in one, two 
and three years after date with interest at the rate of 4^2 per cent 
per annum, payable semi-annually, and the other to secure the pay¬ 
ment of a promissory note of said defendant Mearns for $10,000 
dated March 27, 1914, payable to the order of Louise K. Simpson 
one year after date with interest at the rate of six per cent per annum, 
payable semi-annually; which said last mentioned two lots improved 
a> aforesaid, plaintiff is informed and believes and therefore avers 

are now in possession of a tenant of the defendant Mearns 
22 which tenant pays the defendant Mearns a large rental there¬ 
for: 

(b) Lots numbered 19 and 20 in said block numbered 13 of said 
Kalorama Heights, the record title of which is vested in the defend¬ 
ant Rudolph Kauffmann, he having acquired the same by a deed, 
absolute in form, from the defendant Mearns and wife, dated Febru¬ 
ary 10, 1913, and recorded March 27, 1914, in Liber 3703 at 
folio 79 et seq., one of the land records of the District of Columbia 
hut who holds said record title merely as security for endorsements 
made by him on negotiable instruments for $7,500, which said 
endorsements were made by the defendant Kauffmann for the accom¬ 
modation of the defendant Mearns and at the instance and request 
of the defendant Mearns. Said lot numbered 19 is free of incum¬ 
brance other than such as was created by said deed to said defend¬ 
ant Kauffmann as aforesaid, but said lot numbered 20 is incumbered 
of record not only by said last mentioned deed to said defendant) 
Kauffmann, but also by the deed of trust mentioned 'in the next 
succeeding paragraph hereof lettered “c”; 

(c) Said lot numbered 20 (subject, however, to the incumbrance 
created by said deed to the defendant Kauffmann) and also assess¬ 
ment parcel numbered 808, more particularly described as part of a 
tract of land described in a deed from Richard Pairo, et al., to Charles 
H. Davidson recorded^ among the land records of the District of 
Columbia in Fiber 2357, folio 436, et seq., being that part thereof 
lying scmtb 0 f Bancroft Place and west of 23rd Street if the said 
streets were extended through the said tract and more particularlv 
described as follows: Beginning at the northeast corner of said Lot 
20, Block 13, Kalorama Heights and running thence in direct 
continuation of the north line of said lot east 26.48 feet; thence 
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south in a line in direct continuation with the east line of 

23 said lot 54.69 feet to the said east line of said lot; thence 
northwesterly with the northeast line of said lot to the place 

of beginning, containing 724 feet of land, more or less; the record 
title to said Assessment Parcel No. 808, however, being in the defend¬ 
ant Mary J. Baldwin, who holds the record title thereof for said 
defendant Mearns as his trustee without ever having paid any con¬ 
sideration whatever therefor and subject to transfer at his direction; 
said assessment parcel No. 808 is now in possession of the defendant 
Mearns by his tenant as aforesaid. The said lot numbered 20 and 
said assessment parcel numbered 808 purport to be subject to an 
unreleased deed of trust dated December 18, 1905, and recorded 
December 19, 1905, in Liber 2934 at folio 438, made by the defend¬ 
ant Baldwin at a time when she had the record title thereof, She, 
however, by deed dated June 11, 1909, and recorded April 8, 1914, 
in Liber 3695 at folio 363, conveyed said lot numbered 20 to Mary 
Mearns, the wife of the defendant Mearns, and by deed dated 
June 11, 1909, and recorded April 8, 1914, in Liber 3695 at folio 
364 conveyed said lot numbered 19 to said Mary Mearns who as 
hereinbefore stated conveyed both of said last mentioned lots, namely, 
lots numbered 20 and 19 to the defendant Rudolph Kauffmann 
by deed dated February 10, 1913, and recorded March 27, 1914. 
Said deed of trust of the defendant Mary J. Baldwin dated Decem¬ 
ber 18, 1905, and recorded December 19, 1905, was made by her 
to one Clarence B. Rheem, now deceased, and Alexander T. Hensey, 
Trustees, and the survivor of them to secure an alleged indebtedness 
of the defendant Baldwin to one Harry T. Jones for $3,000 as 
evidenced by three promissory notes payable to said defendant 

24 Jones in five years from December 18, 1905, each for $1,000 
with interest at the rate of five per cent per annum, payable 

semi-annually until paid, which said last mentioned promissory 
notes are now held by the Travelers Annuity and Aid Association, 
a corporation, and upon which, plaintiff is informed and believes 
and therefore avers, there arc $225.00, accrued and overdue inter¬ 
est now due and owing. 

12. Plaintiff further shows unto the court that many suits are 
now pending in this court, on the law and equity sides thereof, 
against the defendant Mearns in which upwards of fifty thousand 
dollars are claimed and new suits are being almost daily filed against 
him resulting from his membership in said bankrupt co-partner¬ 
ship of Lewis Johnson & Company; that he is scheduled and 
actually is a debtor of such co-partnership firm or the customers 
thereof to an amount of upwards of two hundred thousand dollars 
and that he is liable as aforesaid for the greater part of the debts of 
said bankrupt co-partnership firm amounting, as aforesaid, to up¬ 
wards of one million dollars by reason of his former membership 
therein; that his said seat on the Washington Stock Exchange and 
his equities in the said several parcels of land mentioned and 
described in paragraph 8 hereof are wholly insufficient in value to 
liquidate and satisfy his said debts or even a small fractional part 
thereof; plaintiff, however, believes that the defendant Mearns is 
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also the owner of other property and assets than those mentioned in 
tins hilt of complaint which he, said defendant Mearns, acquired 
during his membership in said co-partnership firm and has acquired 
since, hut plaintiff although he has caused diligent inquiry to be 
made has been unable to ascertain what such other and additional 
assets consist of, or where they are located. Plaintiff is 
_;> advised and believes that he is entitled to a full and complete 
discovery by the said defendant Mearns of all property, both 
leal, personal and mixed, now owned or controlled by him where- 
cver the same may he situated and to a full and complete discovery 
of any and every trust which has been created for his benefit in 
any property, real, personal or mixed, wherever the same may be 
situated, in order that the same may be impressed with a lien in 
favor of the plaintiff. 

13 The plaintiff further avers that there is justly due and owing 
him from the defendants Mearns and Williams by reason of his 
transaction with said co-partnership, as aforesaid, upwards of $15 - 

woi an<1 that , ?*! the accounting with the defendants Mearns and 
" llliams to which ho is entitled it will be so shown, and that he will 
then he entitled to a personal decree against them for the amount 
so shown to be due him from them; but in view of the said defend- 
ants insolvency such an accounting and such an award to the 
plaintiff will be useless and futile, if, as the plaintiff has reason to 
believe they will do unless restrained by this Court, they shall be 
a lowed to transfer or otherwise dispose of their assets after the 
hhng of this hill and during the pendency of this cause; and 
particularly if the defendant Mearns shall be allowed to transfer 
or cause to be transferred the said real estate, or any of it, durina 
lhe pendency of this suit, or if the said real estate shall be sold at a 
ii(reed sale under any of said deed of trust incumbrances, most of 
which are now overdue; and also that the defendant Mearns in 
' ,ew ° f } n \ ? aid insolvency, should not be allowed to receive and 
convert to his own use the large rental he is now receiving from 
said real estate. The plaintiff is advised and believes and 
Zb therefore charges that he is entitled to an equitable lien upon 

• 1 r as ?® te of , the sai<1 defendants Mearns and Williams 

including the said real estate of the defendant Mearns and upon 

a- iforwaid nnd lnC ° me thereof > for tlle balance due and owing him. 

The Premises Considered the plaintiff prays as follows: 
wil-v $ “ b P<»nas may be issued commanding the defendants 
MarvT R n il fearl ! S ’ Charles P - Williams, Rudolph Kauffmann and 
coniplaint d " in *° appear and answer t,le exigencies of this bill of 

2. That the defendants Mearns and Williams and each of them 
may make a full and true discovery of all property, real and personal.’ 
acquired and owned by them during said partnership and since: 
he circumstances upon which each and every part and parcel of 
said property was acquired the price paid for it”where the money 
oi other thing of value which was given for it was obtained or 

from whom acquired; and in whom the ownership or title legal 
or beneficial, is now vested. 1 ® 
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3. That the defendants Mearns and Williams may be restrained 
and enjoined during the pendency of this suit from transferring or 
disposing of, or from attempting "to transfer or dispose of, or caus¬ 
ing to be transferred or disposed of any of their property and assets, 
or from incumbering the same, or any part thereof, by mortgage, 
deed of trust or otherwise, and that a receiver pendente lite may 
be appointed by this Court to take possession of all of said property 
rtnd assets and to hold the same until further order of the Court, 
with power and direction to collect the rents, income and profits 
thereof, and so to hold them. 

27 4. That the defendant William A. Mearns may be 

restrained and enjoined during the pendency of this suit 
from transferring or attempting to transfer, or causing to be trans* 
ferred, the said real estate or any part thereof, or further incumber¬ 
ing the same, by mortgage, deed of trust or otherwise; and that a 
receiver may be appointed by this Court to take possession of said 
real estate during the pendency of this cause with authority to 
receive and collect the rents, income and profits thereof, and apply 
the proceeds to the payment of the taxes which may be now due, or 
which mav hereafter become due thereon, and the interest now 
due on said deed of trust incumbrances, or which may hereafter 
become due thereon; and to hold the balance of said rents and 
income until further order of the Court. 

5. That the deed aforesaid of February 10, 1913, from the defend¬ 
ant Mearns and his wife, absolute in form, be declared by decree 
of this Court to be merely a security given to the defendant Kauff- 
mann by the defendant Mearns to secure said Ivuffmann s endorse¬ 
ments as aforesaid; and that the defendant Mary J. Baldwin may 
be declared by decree of this court to be a trustee for the defendant 
Mearns of said assessment parcel No. 808 as aforesaid and to have 
no beneficial interest therein; and that the record title of said lots 
19 and 20 and said assessment parcel No. 808 be vested by decree 
of this court in a trustee whose appointment is hereinafter prayed 
for. 

6. That a decree may be passed directing that an accounting may 
be had between the plaintiff and the defendants Mearns and 
Williams, and each of them, and directing that this cause may be 
referred to the auditor of this Court to state an account between the 

plaintiff and the defendants, Mearns and Williams, and each 
28 of them; and on the coming in of said report that a final 
decree mav he passed against the defendants Mearns and 
Williams, and each of them, in favor of the plaintiff for tlie balance 
•so found to be due from them, or either of them, to him; and that 
if the sum so awarded the plaintiff shall not be paid within a 
time to be limited by the Court that all of the assets of the said 
defendants Mearns and Williams, including the real estate of the 
said defendant Mearns shall be vested by decree of this Court in a 
trustee to be appointed by this Court and sold by said trustee, and 
the proceeds of such sale, after the payment of all liens and incum¬ 
brances on said real estate, shall he applied to the payment of the 
amount so awarded the plaintiff. 

2—3240a 
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7. And for such other and further relief as the Court may deem 
the plaintiff to be entitled to. 

The defendants to this bill of complaint are: Charles P. Williams, 
whose address is #1675 31st Street, Northwest, Washington, D. C., 
W illiam A. Mearns, whose address is #2301 S Street, North w T est, 
Washington, I). C., Rudolph Kauffmann, whose address is #1525 
10th Street, Northwest, Washington, I). C., and Mary J. Baldwin, 
whose address is the Ontario Apartment, corner 18th Street and 
Ontario Road, Northwest, Washington, D. C. 

WOLCOTT TUCKERMAN, 

Plaintiff. 


CIIAS. COWLES TUCKER, 

H. B. F. MACFARLAND, 

Attorneys for Plaintiff. 


District of Columbia, ss: 

I do solemnly swear that 1 have read the foregoing amended bill 
of complaint by me subscribed and know the contents thereof; that 
the facts therein stated on my personal knowledge are true 
29 and those stated on information and belief, I believe to be 
true. 

WOLCOTT TUCKERMAN. 

Subscribed and sworn to before me this 13th day of January, 
1915. 

[seal.] AGNES L. MINICK, 

Notary Public in and for the District of Columbia. 


Motion to Dismiss. 

Filed January 11, 1916. 

******* 

Comes now’ W illiam A. Mearns, one of the defendants in the above 
entitled action, by his counsel, Douglas, Ruffin & Obear, and moves 
that the bill of complaint filed herein be as to him dismissed; and 
as reason therefor states: 

1. That the said bill is bad in substance because it is not stated 
therein that the plaintiff has proceeded against and exhausted the 
assets of the co-partnership of Lewis Johnson & Company, of which 
said defendant was formerly a member and on account of a debt of 
which co-partnership the plaintiff brings this suit, as appears upon 
the face of said bill. 

2. That the plaintiff has his remedy at law, making unnecessarv 

any resort to equity. J 

3. That the said bill contains no matter of equity whereon this 
court can give any decree or give any relief to the complainant 
against this defendant. 
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4. That the said bill contains no matter of equity whereon this 
court can decree to the plaintiff the relief in said bill prayed. 

PAUL DULANEY, 

DOUGLAS, RUFFIN & OBEAR, 
Attorneys for Defendant William A. Mearns. 

30 Messrs. C. C. Tucker and H. B. F. Macfarland, Attorneys for 

Plaintiff: 

Please take notice that the aforegoing motion to dismiss will be 
for hearing on Friday, the 14th day of January, 1910, at ten o clock 
A. M., or as soon thereafter as counsel may bring it to the attention 
of the court. 

DOUGLAS, RUFFIN & OBEAR, 
Attorneys for Defendant William A. Mearns. 

Service of the forgoing motion and notice acknowledged this the 
10th day of January, 1910. 

C. C. TUCKER, 

II. B. F. MACFARLAND, 

Attorneys for Plaintiff. 

Opinion. 

Filed July 24, 1910. 

******* 

This is a motion to dismiss. 

The bill alleges that Lewis Johnson & Company did not buy the 
stock which the plaintiff directed them to buy, consequently they 
were never bailees for him. 

The relation between the plaintiff and Lewis Johnson & Com¬ 
pany arising out of his having money on deposit, the deposit not 
being special, was that of debtor and creditor. There is nothing 
in the bill to show that any money of the plaintiff was used by the 
defendants to purchase stock for their own account. All that ap¬ 
pears is that Lewis Johnson & Company falsely claiming to have 
bought stock for the plaintiff debited his account with the amount 
ol a wrongly claimed commission. It does not appear from the hill 
moreover that Johnson & Company had any of the stock but 

31 rather that the partners as individuals owned enough to 
make a delivery of the stock ordered bv the plaintiff. 

The bill cannot be sustained as a creditor’s bill for there are no 
facts stated which take the case out of the rule requiring at least a 
judgment at law before equitable assets can be reached. 

The motion to dismiss is granted with leave to amend in ten days 
after the entry of the decree hereon. 

Serve copy of proposed decree with two days’ notice of settlement. 

By the Court: 

WALTER I. McCOY, Justice. 


il 
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Decree Dismissing Amended Bill. 

Filed August 31, 1916. 

* * * * * * * 

This cause having come on to he heard upon the motion of the 
defendant, William A. Mearns, to dismiss the amended hill of com¬ 
plaint, and having been argued and submitted by the attorneys for 
the respective parties, it is by the Court, this 30th day of August, 
1916, adjudged, ordered and decreed, that said motion be, and the 
same is hereby granted, and said amended bill of complaint is 
hereby dismissed; with leave, however, to the plaintiff to amend 
said amended bill of complaint within ten days of the date of this 
decree as he may be advised. 

By the Court: 

F. L. S1DDONS, Justice. 


WALTER C. CLEPHANE, 

Attorney for Deft. Mearns. 

32 Second Amended Bill of Complaint. 

Filed August 31, 1916. 

******* 

By leave of the Court first had and obtained the plaintiff amends 
his bill of complaint heretofore filed by adding as parties thereto, 
J. Miller Kenyon, IT. Rozier Rulany and Byron U. Graham, trus¬ 
tees in bankruptcy of J. William Henry and Benjamin Woodruff, as 
individuals and also as co-partners trading and doing business under 
the firm name and style of Lewis Johnson & Company; and by 
amending the said bill otherwise so that the same, as amended, will 
read as follows, to wit: 
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In the Supreme Court of the District of Columbia, Holding ar. 

Equity Court. 

In Equity. 

No. 33137. • 

Wolcott Tuckerman, Plaintiff, 

vs. 

William A. MearNs, Charles P. Williams, Rudolph Kauff¬ 
man, Mary J. Baldwin and J. Miller Kenyon, II. Rozier Dulany 
and Byron U. Graham, Defendants in Bankruptcy of J. William 
Henry and Benjamin Woodruff, as Individuals and as Co-partners 
Trading and Doing Business under the Firm Name and Style of 
Lewis Johnson & Company. 

33 To the Justice of the Supreme Court of the District of 

Columbia holding said Equity Court: 

The plaintiff, Wolcott Tuckerman respectfully shows unto the 
Court as follows, to wit: 

1. Plaintiff is a citizen of the United States and a resident of 
the District of Columbia and brings this suit in his own right against 
William A. Mearns and Charles P. Williams, each of whom is a 
citizen of the United States and a resident of the District of Columbia 
and is sued in his own right and as a member of the co-partnership 
firm trading and doing business under the name and style of Lewis 
Johnson & Company; also against Rudolph Kauffman a citizen of 
the United States and a resident of the District of Columbia, who 
is sued in his own right and as grantee in a deed hereinafter men¬ 
tioned ; also against Mary J. Baldwin who is a citizen of the United 
States and a resident of the District of Columbia and is sued in her 
own right and also as trustee for her co-defendant, William A. 
Mearns, and also against J. Miller Kenyon, II. Rozier Dulany and 
Byron U. Graham, who are citizens of the United States and residents 
of the District of Columbia, and who are sued as trustees in Bank¬ 
ruptcy of J. William Henry and Benjamin Woodruff, as individuals 
and as co-partners trading and doing business in the firm name 
and style of Lewis Johnson & Company. 

2. On March 28th 1912, and for many years prior thereto, 
the defendants Mearns and Williams and one J. William Henry 
were co-partners and as such traded and did business in the City 
of Washington, District of Columbia, as bankers and stock brokers, 
and as such it was their business and practice to receive deposits 
of money from customers; and also in return for brokerage com¬ 
mission to purchase and sell for customers, on order, shares 

34 of stock and bonds and other negotiable and non-negotiable 
securities. 

3. For several years prior to said 28th day of March, 1912, plain- 
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tiff was a customer of said co-partners and they had acted as his 
brokers in the purchase and sale of shares of stock and bonds and 
lie had paid them commissions on such purchases and sales and 
had from time to time deposits of money with them. 

4. Immediately prior to, or on said March 28th 1912, plaintiFT 
who then had to his credit with said co-partners, or on deposit with 
them, a sum of money amounting to $21,890.40, ordered said co¬ 
partners to purchase for him 200 shares of the capital stock of the 
Amalgamated Copper Company, a corporation, for which said stock 
there was then, and has since been, an active market in the City of 
Washington, District of Columbia and elsewhere including the City 
of New N ork, where it was and since has been traded in actively on 
the New A ork Stock Exchange; and the market price of which 
has fluctuated from time to time from $55 to $90 a share. On March 
28th, 1912, the said co-partners, in fulfilment of his order to them 
as aforesaid, bought said two hundred shares of said stock through 
their then correspondents in New York, N. Y. and reported to the 
plaintiff that they had so purchased them for his account and risk 
at and for the price of $80 per share, as is evidenced by their notifica¬ 
tion to him of that date which is attached to the original bill of 
complaint herein set forth and marked plaintiff’s Exhibit No. 1 to 
said original hill. Upon the purchase of said two hundred shares 
of said stock for the plaintiff as aforesaid, said co-partners charged 

tho plaintiff in his said account for the purchase price thereof, 
namely $80 a share, together with a commission or brokerage, 
for purchasing the same, the sum of $25, or one eighth of 
one per cent of the purchase price. The said co-partners did not 
on the purchase of said 200 shares of stock for plaintiff as aforesaid, 
deliver to plaintiff a certificate or certificates therefor nor did plain¬ 
tiff then require them to do so, but the plaintiff left on special 
deposit with them subject to his order or demand said two hundred 
shares of stock purchased for him as aforesaid. 

5. Plaintiff further avers that after said last mentioned date of 
- Iai(h 28th, 1912, and up to November lb, 1914, when said Ilenrv 
and \\ oodruft were adjudicated bankrupts as will hereinafter appear, 
he received notifications from time to time from said co-partners 
that they had credited to his account dividends collected bv them 
on two hundred shares of Amalgamated Copper stock, such credits 
amounting in the aggregate to about $2,800.00. As against said 
credits and other credits in said account, given him for deposits 
made by him from time to time in said account and with said co¬ 
partners, and as against credits for interest on monthly balances due 

ni a 0I i ? CC0ll . nt > withdrew by check all of the moneys so 
credited him in said account, save and except the sum of $903 40 

W n rr! Um now stands to his credit on the books of said co-partners! 

b. Ifie plaintiff has been informed since November 16, 1914 and 
believes and therefore avers, that the defendant Williams on or about 
the loth day of January, 1913, undertook with the consent of his 
co-partners to withdraw from said co-partnership firm and that 
the defendant Mearns on, to wit, the 13th day of May, 1914, 
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36 also undertook to withdraw therefrom with the consent of 
his co-partners; but that of said withdrawals of said defend¬ 
ants Williams and Mearns no notice was given by them or by the 
remaining members of said firm to this plaintiff, and of the said 
withdrawal of said defendant Mearns this plaintiff had no know¬ 
ledge until after November 16, 1914, and the plaintiff has never 
expressly or otherwise, released or discharged the defendants 
Williams and Mearns from the obligations they were and are 
under to him, as co-partners or otherwise, arising by reason of his, 
the plaintiff’s dealings with them and their co-partners, as afore¬ 
said; and the plaintiff has had no dealings whatsoever with said co¬ 
partners, or any of them, since said March 28, 1912, except as here¬ 
inbefore set forth, namely, the payment by him of the brokerage 
commission aforesaid, the receipt by him of notices that there had 
been credited to his account dividends as aforesaid, deposits by him 
in said account from time to time as aforesaid, and the withdrawal 
by him from time to time, of sums of money from his occount as 
aforesaid. 

7. On November 16, 1914, said J. William Henry and one 
Benjamin W. AVoodruff, who had shortly after the retirement of 
the defendant AVilliams from said co-partnership firm of Lewis 
Johnson & Company, become a member thereof, w T ere adjudged 
bankrupts as co-partners and also as individuals, and their partner¬ 
ship assets and individual assets are now being administered bv the 
bankruptcy court having jurisdiction in the District of Columbia. 

8. After said adjudication in bankruptcy the said Henry and 

AA f oodruff, the plaintiff, endeavored to ascertain, but without 

37 success, of the whereabouts of his said two hundred shares of 
the capital stock of the Amalgamated Copper Company 

purchased by him as aforesaid. The defendant trustees in bank¬ 
ruptcy claimed that they did not receive said last mentioned shares 
of stock when they took over the assets of said bankruptcy, nor 
have they been able to furnish (he plaintiff with any information 
concerning the same. An examination however which the plaintiff 
caused to be made, of the books and records of said bankrupts shows 
and plaintiff avers it to be a fact, that said defendants, Mearns and 
Williams and said AA^oodruff and Henry, as co-partners; and the 
defendant Mearns individually until his alleged retirement from 
said co-partnership firm, from time to time sold for their own 
account stock of the said Amalgamated Copper Company at prices 
ranging from $80 and $90 a share and received and converted to 
their own uses, the proceeds thereof. AA T hetlier said last mentioned 
sales included the two hundred shares of said stock which was the 
property of the plaintiff as aforesaid, the plaintiff does not know 
and has no means of knowing except by discovery by the defendants 
Mearns and Williams. 

9. Plaintiff is advised and therefore avers that the defendants* 
Williams A. Mearns and Charles P. Williams are and each of them 
is, and has been for many years utterly insolvent, that for a number 
of years preceding their withdrawal, as aforesaid, from the said co¬ 
partnership of Lewis Johnson & Company they had been speculating 
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on their individual account with the money and credit of their co¬ 
partnership firm, and with their customers’ money and securities, 
under fictitious names: that in so trading they made heavy 
losses so that when said defendants withdrew from said co¬ 
partnership firm, said defendant Williams was indebted in 
a sum in excess of ^400,000, and said defendant Mearns was indebted 
in a sum in excess of $200,000, which indebtednesses are now due 
either to their said customers or to said bankrupt’s estate; that their 
speculations were carried on with moneys of the co-partnership due 
customers thereof and on the money and credit of the co-partner¬ 
ship. that for a large portion of the indebtedness of said bankrupts 
Henry and Woodruff, scheduled by them in said bankruptcy pro¬ 
ceedings as amounting to upwards of one Million dollars, the defend- 
ents \\ illiams and Mearns are liable, inasmuch as the greater part 
of said indebtedness was created and existed during their member¬ 
ship in said co-partnership firm of Lewis Johnson & Company and 
the creditors of said co-partnership firm who were such at the time 
of the retirement therefrom of said defendants Mearns and Williams 
i*e\er released them from the debts then due and owing to such 
creditors. ' 

i 3^’ Plaintiff is further advised that he knows of no assets of the 
defendant \\ illiams save and except a seat on the Washington Stock 
Exchange, which plaintiff is informed and believes and therefore 

ls "T th about $4,000; hut he believes that the said defendant 
W illiams during his menbership in said co-partnership firm, and 
vith moneys received by him from it purchased and acquired stocks, 
and bonds and other assets, and plaintiff is advised that he is entitled 
io a discovery by the said defendant Williams of all the property both 
lea an 4 personal now owned by him, wherever it may he situated, 
and fid 1 discovery of any and every trust which has been 
created for his benefit in any property, real, personal or mixed 
wheresoever the same may be situated. 

11. Plaintiff further avers that the only assets of the defendant 
Mearns known to the plaintiff consist of a sent on the Washington 
Nock Exchange worth about .$4,000, and the following real estate 
situate in the District of Columbia: 

(a) Lots numbered 1 and 2 in block numbered 13 of Kalorama 
eights improved hy a large dwelling house which said lots and 

Z'TZrr'* incumbered b y two deeds of trust, one 

o o , f 4, Secu / e l! 10 payment of three promissori- 

notes of the defendant Mearns for $o,000 each, pavahle in one two 

and three years after date with interest at the rate of 4% per cent 

per annum, payable semi-annually, and the other to secure thP 

{dwTa! ,ri a r"rr not ?, of sai< | def endant Mearns for $10,000 
dated March 2, 1914, payable to the order of Louise K. Simpson 

cne year after date with interest at the rate of six per cent per 

.nnum payable semi-annually; which said last mentioned two lots 

improved as aforesaid, plaintiff is informed and believes and there- 

w rS ar ! n ° W ln possession of a tenant of the defendant Mearns 
nch tenant pays the defendant Mearns a large rental therefor* 

(b) Lots numbered 19 and 20 in said block numbered 13 of said 
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Kalorama Heights, the record title of which is vested in the defend¬ 
ant Rudolph Kauffman, he having acquired the same by a deed, 
absolute in form, from the defendant Mearns and wife, dated Febru¬ 
ary 10, 1913, and recorded March 27, 1914, in Liber 3703 at folio 
79 et seq., one of the land records of the District of Columbia hut 
who holds said record title merely as security for endorsements made 
by him on negotiable instruments for $7,500, which said 

40 endorsements were made by the defendant Kauffman for 
the aecom-odation the defendant Mearns and at the instanf- 

and request of the defendant Mearns. Said lot numbered 19 is 
free of incumbrance other than such as was created by said deed 
to said defendant Kauffman as aforesaid, but said lot numbered 
20 is incumbered of record not only by said last mentioned deed 
M said defendant Kauffman, but also by the deed of trust mentioned 
in the next succeeding paragraph hereof lettered “c”; 

( c ) Said lot numbered 20 (subject, however, to the incumbrance 
created by said deed to the defendant Kauffman) and also assess¬ 
ment parcel numbered 808, more particularly described as part of 
a tract of land described in a deed from Richard Pairo, et ah, to 
Charles IT. Davidson recorded among the land records of the District 
of Columbia in Liber 2357, folio 430, et seq., being that part there¬ 
of lying south of Bancroft Place and West of 23rd Street if the said 
streets were extended through the said tract and more particularly 
described as follows: Beginning at the northeast corner of said lot 
20, block 13, Kalorama Heights and running thence in direct con¬ 
tinuation of the north line of said lot east 20.48 feet, thence south 
in a line in direct continuation with the east line of said lot 54.09 
feet to the said east line of said lot thence northwestwardly with 
the northeast line of said lot to the place of beginning containing 
724 feet of land, more or less; the record title to said Assessment 
Parcel No. 808, however, being in the defendant Marv J. Baldwin, 
and who holds the record title thereof for said defendant Mearne 
as his trustee without ever having paid any consideration what¬ 
ever therefor and subject to transfer at his direction; said 

41 assessment parcel number 808 is now in possession of the 
defendant Mearns by his tenant as aforesaid. The said lot 

number 20 and said assessment parcel No. 808 purport to he subject 
to an unreleased deed of trust dated December 18, 1905, and recorded 
December 19, 1905, in liber 2934 at folio 438, made by the defend¬ 
ant Baldwin at a time when she had the record title thereof. She. 
however, by deed dated June 11, 1909 and recorded April 8, 1911 
in liber 3695 at folio 363, conveved said lot numbered 20 to Marv 
Mearns, the wife of the defendant Mearns, and by deed dated 
June 11, 1909 and recorded April 8, 1914, in liber 3695 at folio 
364 conveyed said lot numbered 19 to said Mary Mearns who as here¬ 
inbefore stated conveyed both of said last mentioned lots, namely, 
lots numbered 20 and 19 to the defendant Rudolph Kauffman bv 
deed dated February 10, 1913, and recorded March 27, 1914. Said 
deed of trust of the defendant Mary J. Baldwin dated December 18, 
1905, and recorded December 19, 1905 was made by her to one 
Clarence B. Rheem, now deceased, and Alexander T. Hensey, 
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trustees, and the survivor of them to secure an alleged indebtedness 
of the defendant Baldwin to one Harry T. Jones for three thousand 
dollars as evidenced by three promissory notes payable to said defend¬ 
ant Jones in five years from December 18, 1905, each for $1,000 
with interest at the rate of five per cent per annum, payable semi¬ 
annually until paid, which said last mentioned promissory notes 
now are held by The Teachers’ Annuity and Aid Association, a 
corporation, and upon which, plaintiff is informed and believes and 
therefore avers, there are $'225.00 accrued and overdue interest 
now due and owing. 

!-• Plaintiff further shows unto the court that many suits 
are now pending in this court, on the law and equity sides 
thereof, against the defendant Mearns in which upwards of fifty 
thousand dollars are claimed and new suits are being constantly 
filed against him resulting from his membership in said bankrupt 
co-partnership of Lewis Johnson & Company; that he is scheduled 
and actually is a debtor of such co-partnership firm or the customers 
thereof to an amount of upwards of two hundred thousand dollars 
and that he is liable as aforesaid for the greater part of the debts of 
said bankrupt co-partnership firm amounting, as aforesaid, to up¬ 
wards of one million dollars by reason of his former membershin 
therein; that his said seat on the Washington Stock Exchange and 
his equities in the said several parcels of land mentioned and 
described in paragraph 8 hereof are wholly insufficient in value to 
liquidate and satisfy his said debts or even a small fractional part 
tnereof. I laintiff, however, believes that the defendant Mearns is 
also the owner of other property and assets than those mentioned 
m this mil of complaint which he. said defendant Mearns, acquired 
during his membership in said co-partnership firm and has acquired 
since, but plaintiff although he has caused diligent inquiry to he 
made has been unable to ascertain what such other and additional 
assets consist of, or where they are located. Plaintiff is advised 
and believes that he is entitled to a full and complete discovery by 
the said defendant Mearns of all property, both real and personal 
ami mixed, now owned or controlled bv him wherever the same 
ma\ >e situated and to a full and complete discovery of any and 
every trust which has been created for his benefit in any 
property, real, personal or mixed, wherever the same may be 

situated, in order that the same may be impressed with a 
lien^in favor of the plaintiff. 1 

.i WJl 1 ? Pontiff is informed and believes and therefore avers 
that it Ins said two hundred shares of the capital stock of the 
Amalgamated Copper Company is in the possession of the defendant 
trustees m bankruptcy or of the defendants, Mearns and Williams, 
he, the Plaintiff, is entitled to a decree of this court requiring them 
to deliver the same to him: while it it should appear that said co¬ 
partners unlawfully and fraudulently converted to their own use 
plaintiff s said shares of stock, he, the plaintiff is entitled to a per¬ 
sonal decree against the defendants, Mearns and Williams for the 
price or prices for which said co-partners sold the same, or to the 
highest market value that said stock has attained since the plain- 


1 

\ 
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lift' left it on deposit with said co-partners as aforesaid; but in view 
of the insolvency of the defendants Mearns and W illianis a decree 
against them for the delivery to the plaintiff of said shares of stoclv 
or a personal decree against them will he useless and futile, if, as 
ihe plaintiff has reason to believe they will do unless restrained by 
this court, they shall he allowed to transfer to otherwise dispose of 
their assets after the filing of this bill and during the pendency of 
this cause; and particularly if the defendant Mearns shall be allowed 
to transfer or cause to be transferred the said real estate, or anv 
of it, during the pendency of this suit, or if the said real estate shall 
he sold at a forced sale under any of said deed of trust incumbrances, 
most of which are now overdue; and also that the defendant Mearns. 
in view of his said insolvency, should not be allowed to 

44 receive and convert to his own use the large rental he is now 
receiving from said real estate. The plaintiff is advised and 

believes and therefore charges that he is entitled to an equitable 
lien upon all the assets of the said defendants Mearns and Williams 
including the said real estate of the defendant Mearns and upon the 
proceeds and income thereof, for the balance due and owing him, as 
aforesaid. 

The premises considered the plaintiff prays as follows: 

1. That subpoenas may he issued commanding the defendants 
William A. Mearns, Charles P. Williams, Rudolph Kauffman, Mary 
J, Baldwin and J. Miller Kenyon, II. Rozier Dulany and Byron U. 
Graham, trustees in bankruptcy as aforesaid, to appear and answer 
the exigencies of this bill of complaint. 

2. That the defendants Mearns and Williams and the defendant 
trustees in bankruptcy and each of them may he required to make 
full and true discovery of the whereabouts of plaintiff’s said 200 
shares of Amalgamated Copper Company stock, and if the same has 
been disposed of, what disposition was made thereof and what price 
or prices, in money or otherwise was or were obtained thereof, and 
when and to whom the same was sold or disposed of. 

3. That the defendants, Mearns and Williams, and each of them, 
may be required to make a full and true discovery of all property, 
real and personal, acquired and owned by them during the existence 
of said partnership and since; the circumstances upon which each 
and every part and parcel of said property was acquired, the price 

paid for it; where the money or other thing of value which 

45 was given for it was obtained, or from whom acquired; and 
in whom the ownership or title, legal or beneficial, is now 

vested. 


4. That the defendants Mearns and Williams may be restrained 
and enjoined during the pendency of this suit from transferring or 
disposing of, or from attempting to transfer or dispose of, or causing 
to be transferred or disposed of any of their property and assets, or 
from incumbering the same, or any part thereof, by mortgage, deed 
of trust or otherwise, and that a receiver pendente lite may be 
appointed by this Court to take possession of all of said property and 
assets and to hold the same until further order of the Court, with 
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power and direction to collect the rents, income and profits thereof, 
and so to hold them. 

5. That the defendant William A. Mearns may be restrained and 
enjoined during the pendency of this suit from transferring or 
attempting to transfer, or causing to he transferred, the said real 
estate or any part thereof, or further incumbering the same, by 
mortgage, deed of trust or otherwise; and that a receiver may l>e 
appointed by this Court to take possession of said real estate during 
the pendency of this cause with authority to receive and collect 
the rents, income and profits thereof, and apply the proceeds to the 
payment of the taxes which may he now due, or which may bore¬ 
al ter become due thereon, and the interest now due on said deed of 
trust incumbrances, or which may hereafter become due thereon; 
and to hold the balance of said rents and income until further order 
of the Court. 


9* That the deed aforesaid of February 10, 1913, from the 
defendant Mearns and his wife, absolute in form, be declared 
by decree of this Court to he merely a security given to the defendant 
Kauffman by the defendant Mearns to secure said Kauffman’s 
endorsements as aforesaid; and that the defendant Mary J. Baldwin 
may be declared by decree of this Court to he a trustee for the 
defendant Mearns of said assessment parcel No, 808 as aforesaid 
and to have no beneficial.interest therein; and that the record title of 
said lots 19 and 20 and said assessment parcel No. 808 be vested by 

decree of this Court in the trustee whose appointment is hereinafter 
prayed for. 


/. That if it shall appear that there came into the hands of the 
defendant trustees in bankruptcy, plaintiff’s 200 shares of the stock 
cf said Amalgamated Copper Company, a decree may be passed 
directing that the said stock be forthwith delivered to the plaintiff; 
cr if it shall appear the plaintiff’s said shares of stock are now in 
the possession of, or under the control of, the defendants, Mearns 
and Williams, or either of them, that a decree may be passed com¬ 
manding them or the one having possession or control thereof to 
deliver the same to the plaintiff: or 

8. If it shall appear that said co-partners or either of them con¬ 
ceited the said 200 shares of Amalgamated Copper Companv stock 
so left with them on special deposit by the plaintiff as aforesaid, to 
his or their own use or uses, that a personal decree may be passed 
against the defendants, Mearns and Williams, and each of them, for 
the highest price or prices at which said co-partners or either of them, 
sold said shares of stock, or its highest value at any time 
4 ' gince ds conversion, with interest, together with the amount 
(barged by said co-partners to the plaintiff as brokerage or 
commission for the purchase of the same, with interest; and if a per- 

SOn l\^ ee 1j ° aw ? rded t0 the plaintiff against the defendants Mearns 
and W llliams or either of them, and it shall not be satisfied within a 
time fixed by the Court, that all of the assets of the defendants 
Mearns and Williams including the real estate of the defendant 
Mearns, shall be decreed to be sold by a trustee or trustees to be 
appointed by the Court, and sold by said trustee or trustees and the 
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proceeds of such sale or sales after the payment of all liens and in¬ 
cumbrances on said real estate be applied* to the payment of the 
amount so awarded the plaintiff. 

9. And for such other and further relief as the Court may deem 
the plaintiff to be entitled. 

The defendants in this Bill of Complaint are: Charles P. Williams, 
whose address is #1075 31st Street, Northwest, Washington, D. C.; 
William A. Mearns, whose address is #2301- S Street, Northwest, 
Washington, D. C.; Rudolph Kauffman, whose address is #1525 
16th Street, Northwest, Washington, 1). C. and Mary J. Baldwin, 
whose address is the Ontario Apartment, corner 18th Street and 
Ontario Road, Northwest, Washington, I). C.; J. Miller Kenyon, IT. 
Rozier Dulany and Byron U. Graham, whose address is Kendall 
Building, Washington, I). C. 

WOLCOTT TUCKERMAN, 
By Tlis Attorney, JAMES C. ROGERS. 


C. C. TUCKER, 

H. B. F. MACFARLAND, and 
J. C. ROGERS, 

Attorneys for Plaintiff. 


48 State of California, ss: 

I do solemnly swear that I have read the foregoing amended Bill 
of Complaint by me subscribed and know the contents thereof: that 
the facts therein stated on my personal knowledge are true and 
those stated on information and belief I believe to be true. 

WOLCOTT TUCKERMAN. 

Subscribed and sworn to before me this 14th day of August, 1910. 
[seal.] GEO. E. SAWYERS, 

Notary Public in and for Santa Barbara County, 

State of California. 

49 Motion to Dismiss Second Amended Bill. 

Filed September 2, 1916. 

******* 

Comes now the defendant William A. Mearns and moves this 
Honorable Court to dismiss the second amended bill of complaint 
filed in this Honorable Court, and for grounds therefor shows the 
following, among others: 

(1) That the said plaintiff has not in and by his said second 
amended bill stated such a case as does or ought to entitle him to 
any such discovery or relief as is thereby sought or prayed 
for, from or against this defendant. 

(2) That if the matters stated do give the plaintiff any cause of 
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complaint against tliis defendant, the same is triable and determin¬ 
able at law and ought not to be inquired of by this Court. 

WALTER C. CLEPHANE, 

Attorney for Defendant Meams. 

r Iake notice that the above will be for hearing upon the first 
motion day at the October term of the Court. 

WALTER C. CLEPHANE, 

Attorney for Defendant William A. Mearns. 

To Charles Cowles Tucker, Esq., Attorney for Plaintiff. 

50 Order Overruling Motion to Dismiss Second Amended Bill. 

Filed December 12, 1916. 

* * * * * * * 

This cause came on to be heard upon motion of the defendant 
Mearns to dismiss the last amended hill of complaint as against him. 
Thereupon, upon consideration thereof, it is this 12th day of Decem¬ 
ber, 1916, Adjudged, Ordered and Decreed that said motion be, and 
the same is hereby, overruled, with leave to said defendant to plead 
over within ten days as he may be advised is proper. 

WENDELL P. STAFFORD, Justice. I 

Answer of William A. Mearns to Second Amended Bill. 

Filed December 22, 1916. 

f 

******* 

The defendant, William A. Mearns, now and at all times hereafter 
saving to lumself all and all manner of benefit or advantage of excep¬ 
tion or otherwise that can or may be had or taken to the many errors, 
uncertainties, and imperfections in the said amended bill contained^ 
for answer thereto or to so much thereof as this defendant is advised 
it is material or necessary for him to make answer to, answering 
says: 

1. lie admits the averments of the first paragraph to be true 
except that he says that he and his co-defendant, Williams, are 
not now and have not been for a long time past members of the 
firm of Lewis Johnson & Company. 

2. He admits the averments of the second paragraph to be 

true. 

51 3. This defendant admits the allegations of the third para¬ 
graph to be true. • 

4. Answering the fourth paragraph, this defendant says that any 
transactions which the plaintiff had with the firm of Lewis Johnson 

7 f Cor PP an y were had with members of said firm other than thi« 
defendant, and not with this defendant. This defendant is there- 
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fore unable to state whether on the 28th day of March 1Q12 plain¬ 
tiff had money to his credit with said firm, and if so, how much. 
Neither can this defendant state of his own knowledge whether 


any order was given for the purchase as alleged, nor whether such 
stock was in fact purchased. At no time did this defendant have 
control of the books of said firm. Never having been a bookkeeper 


01 studied bookkeeping it was understood between himself and the 
other members of said firm that this defendant should have nothing 
to do with the keeping of the co-partnership books, and this defend¬ 
ant never did have anything to do with such books. This defendant 
says that in the early part of 1914 he became suspicious that the 
books kept by said firm did not truly represent the condition of its 
affairs, and he endeavored to inspect said books for the purpose of 
ascertaining, as far as he could, what the facts really were. Access 
to these books was denied to this defendant and he was never able 
to determine the truth with regard to many of the dealings of the 
said firm with its customers, and to this day he does not know the 
true facts in that regard, and for that reason can not state the facts 
in this case. On the 13th day of May 1914, he retired from said 
co-partnership under an agreement with the said Henry and Wood¬ 
ruff by which the said Henry and Woodruff assumed all the indebted¬ 
ness of the firm and since that time he has had nothing to do with 
said firm or any of its affairs. After the said firm and the 
52 said Henry and Woodruff went into bankruptcy, the books, 
papers and assets of said business were placed in the custody 
and possession of the defendants the trustees in bankruptcy, for 
whom, from the start, the attorneys for the plaintiff in this case were 
and still are counsel, and to whom the books and records of said 
business are constantly open for inspection. Plaintiff, through his 
said attorneys, is now therefore in a far better position to ascertain 
the facts in regard to this case than is this defendant. This defend¬ 
ant is informed and believes and therefore avers that after the filing 
of the original bill of complaint in this case plaintiff’s attorneys made 
a careful and exhaustive examination into the facts. After such 
examination the original bill of complaint filed in this cause was 
deliberately and carefully amended by them, so that the eighth 
paragraph of the first amended bill filed herein recites in detail what 
the plaintiff by such examination had, in the belief of his attorneys, 
ascertained the facts to be. Said eighth paragraph of said first 
amended bill states that although the said firm of Lewis Johnson & 
Company had on March 28th, 1912, reported to plaintiff: 


“that they had on that date bought said two hundred shares of stock 
for his own account and risk, they did not as a matter of fact do 
so, but did on or about that date send an order to their then correspon¬ 
dents in New York, Messrs. Post & Flagg, stock brokers doing busi¬ 
ness in that city, to purchase for their account and at their risk, two 
hundred shares of said stock at and for the price of Eighty ($80) 
Dollars per share, and the said last mentioned stock brokers reported 
to them that such purchase so ordered, had been made. In the 
purported execution of the plaintiff’s order for the purchase of said 
two hundred shares of stock (notwithstanding their report to him 
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that they had purchased the same at and for the price of Eighty 
($80) Dollars a share for his account and risk), said co-partners 
did not then or thereafter receive a certificate for said two hundred 
shares of stock made out in the name of the plaintiff, and since 
May 31st, 1912, they have never had in their possession or under 
their control two hundred shares of the capital stock of the said 
Amalgamated Copper Company.” 

This defendant has no reason to believe that the statement 
of said plaintiff deliberately made under oath after such 
examination into the facts, to the effect that this defendant and 
his co-partners never did make the purchase aforesaid, is incorrect. 
1 herefore upon the information and belief thus derived from the 
plaintiff’s own statement so made as aforesaid this defendant denies 
that the said firm ever had said stock in its possession or under its 
control. This defendant has not the custody of the books of the 
said co-partnership, but lie is informed and believes and therefore 
alleges that said books'are incorrect in many respects and do not 
contain true recitals of fact. Whether they are incorrect in state¬ 
ments with regard to the transaction complained of in this case 
this defendant does not know and has no means of knowing. But 
upon information derived from the plaintiff as aforesaid this defend¬ 
ant denies that the shares of stock aforesaid were ever left on special 
deposit with any of the members of the firm of Lewis Johnson & 
Company. This defendant is advised that under these circumstances 
the plaintiff has no standing in a Court of Equity, and all the matters 
and things in his second amended bill contained are properly triable 
and determinable in an action at law, and that this court has no 
jurisdiction of this cause. 

o. 1 his defendant, for the reasons hereinabove stated, having no 
knowledge as to the truth or falsity of the averments contained in 
the fifth paragraph, can neither admit nor deny the same, but 
holds the plaintiff to strict proof thereof. 

fi. This defendant admits that the defendant Williams and him¬ 
self ha\e withdrawn from said firm with the consent of their former 
_ . co-partners. Whether the plaintiff had knowledge of such 
withdrawals this defendant can not state. He avers however, 
that at the time of his retirement from said firm as aforesaid 
it was agreed between this defendant and the said Henry and Wood^ 
ruff that the said Henry and Woodruff would give notice of his said 
retirement to each individual customer of the firm; that this defend¬ 
ant s name was thereafter omitted from the stationery used by the 
firm of Lewis Johnson & Company under which name said Henrv 
arid Woodruff continued to do business, although prior thereto 
this defendant’s name had appeared on the letter-heads used by the 
firm; that said retirement was immediately thereafter announced 
on the stock exchanges of Washington and New York by the said 
Henry and Woodruff and on or about May 14th, 1914 and later 
notice of such retirement was published in at least three of the news¬ 
papers of Washington in general circulation in the District of 
Columbia as well as in certain New York papers, one or more of 
which papers this defendant believes were read by plaintiff; and 
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that his retirement from said firm became generally known to the 
public together with the fact that the business of said firm, its 
deposits and its liabilities, had been taken over and assumed by 
said Henry and Woodruff; and after such notice plaintiff continued 
to do business with the said Henry and Woodruff. During the 
summer of 1914 the plaintiff was in the eastern part of the United 
States where the papers in which such notices were published were 
circulated. 

7. This defendant admits the averments of the seventh paragraph 
to be true. 

8. This defendant knows nothing with regard to endeavors made 
by the plaintiff to ascertain the whereabouts of said two hundred 

shares of stock after the bankruptcy of the said firm and the 
55 said Henry and Woodruff; but inasmuch as plaintiff has 
sworn as aforesaid that no such stock as is referred to in 
said eighth paragraph of the second amended bill was ever received 
by said firm or by any member thereof, he is prepared to admit 
and does admit that the inquiries made by the plaintiff to ascertain 
its whereabouts met with no success. This defendant invites the 
attention of this Honorable Court to the fact that no allegation is 
made in said second amended bill that any request for said stock 
was ever made upon either said J. William Henry or Benjamin 
Woodruff, who under the circumstances would be the only ones 
having any knowledge on the subject. No request was ever made 
upon this defendant for said certificates of stock nor for any informa¬ 
tion regarding it. The said Henry and Woodruff are not made 
parties to the said amended bill, and if plaintiff is really desirous 
of obtaining information regarding said stock this defendant is 
advised that said Henry and Woodruff should be made parties and 
compelled to disclose for the benefit of the plaintiff the information 
which this defendant is asked to furnish and which from the nature 
uf things as aforesaid he can not furnish. And this defendant is 
advised that it is unjust and inequitable to proceed against this 
defendant under these circumstances without making the said Henry 
and Woodruff parties to this suit; and he suggests that the second 
amended bill of complaint is defective for failure to make them 
parties thereto; and he claims the same benefit of this objection 
as if he had moved to dismiss said second amended bill upon that 
ground. This defendant is advised that it is not necessary for 
him to answer the remaining averments of said paragraph eighth. 

9. This defendant can not answer as to the financial con- 
55 dition of the defendant Williams. He denies, however, that 
this defendant is insolvent and states that he has never been 
insolvent. As to the other matters and things set forth in paragraph 
ninth of the second amended bill this defendant is advised that it 
is not necessary that he make answer thereto. He denies however 
that at the time of his withdrawal from said firm he was indebted 
to said firm in any sum whatsoever. On the contrary, he says that 
the said firm, composed of the said Henry and Woodruff, had they 
not been adjudicated bankrupts, would now be largely indebted to 
him as a result of their partnership transactions. 

3—3240a 
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10 & 11. This defendant is advised that it is not necessary that 
lie make answer to the averments of the tenth and eleventh para¬ 
graphs of the second amended bill. 

1*2. This defendant admits that several suits are now pending 
against him in this Honorable Court on claims arising out of his 
former connection with said partnership of Lewis Johnson & Com¬ 
pany. lie says that in each and all of these suits he has interposed 
a defense which he is advised is sufficient to prevent the rendition 
of a judgment or decree against him in said suits. Although strenu¬ 
ous efforts have been made to obtain judgments and decrees against 
him in such suits, such efforts have been uniformly unsuccessful, 
except in one case in which a judgment was obtained and in which 
an appeal was taken to the Court of Appeals, which said appeal n 
now pending and undetermined. This defendant denies the allega¬ 
tions of the twelfth paragraph relating to his liability to the creditors 
of said firm of Lewis Johnson & Company. He also denies that his 
property is insufficient to discharge his indebtedness. He is advised 
that he is not required to make discovery of his property as 
57 claimed in the twelfth paragraph of said amended bill. 

13. The allegations of the thirteenth paragraph of the 
second amended bill, being merely conclusions at law, this defendant 
is advised that he need not answer the same. 

14. And having fully answered, this defendant prays to be hence 
dismissed with his reasonable costs in this behalf most unjustly 
sustained. 

WILLIAM A. MEARNS. 


WALTER C. CLEPHANE, 

Attorney for Defendant Mearns. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing answer, by 
me subscribed and know the contents thereof; and that the matters 
and things therein stated upon my own personal knowledge are 
true, and those therein stated upon information and belief, I believe 
to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me, this 21st day of Dec. 1916 
[seal .] CHESTER R, SMITH, 

Notary Public. 

Ansiver of Charles P. Williams to Second Amended Bill. 

Filed April 12, 1917. 

******* 

The answer of the defendant Charles P. Williams to the second 
amended bill of complaint filed herein August 31, 1916, respectfully 
shows to the Court as follows: 
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1. Answering the first paragraph of the said bill of complaint, 
this defendant admits that he is a citizen of the United States and a 

resident of the District of Columbia, but denies as hereinafter 

58 set forth and after the time hereinafter stated his membership 
in the co-partnership firm of Lewis Johnson & Company. 

2. This defendant admits that on March 28, 1912, he was a 
member of the partnership Lewis Johnson & Company, although 
he says that he was not then actively discharging duties as a partner. 
For details respecting the answer of this defendant to the second 
paragraph of the said bill of complaint, reference is made to follow¬ 
ing statements of this answer. 

3. This defendant admits the correctness of the allegations of 
the third paragraph. 

4. This defendant has no knowledge of the correctness of the state¬ 
ments of this paragraph of the said bill because he says that, on 
March 6, 1912, he became ill, and, as a result of said illness, was 
confined to his bed for a period of one month; after that time he was 
in such ill health as to preclude any active participation in the 
firm business by him during the remainder of the year 1912, except 
only the month of June, 1912, and a few days in the months of 
May, July, August and September, 1912; in October, 1912, this 
defendant was requested by his then co-partners, Messrs. J. William 
Henry and William A. Mearns, to either withdraw from the firm or 
to re-enter upon the duties and obligations as a partner; as a result 
of said request, this defendant arranged with his said co-partners 
for his withdrawal from said firm; as a result of negotiations extend¬ 
ing over some considerable time, on the loth day of January, 1913, 
pursuant to an agreement mutually entered into between the said 
J. William Henry, William A. Mearns, and this defendant, the said 

firm of Lewis Johnson and Company was dissolved, and this 

59 defendant withdrew from said firm and from any and everv 
connection with said business; there was a settlement in full 

between him and his co-partners of all obligations due from this 
defendant to his co-partners and to the said firm; this defendant 
received a release in full from his said co-partners and from the said 
firm; this defendant at the time of the dissolution of the said firm, 
and of his withdrawal from the said business, paid in full to the said 
Henry and the said Mearns, his only co-partners, the amount agreed 
upon by all of said parties for the settlement of all of the claims 
of the said co-partners, and of the said firm, against this defendant. 

5. This defendant, as to this paragraph, makes the same answer 
as to the fourth paragraph of the second amended bill of complaint. 
For additional answer to the fifth paragraph of the bill of complaint, 
this defendant says that he is informed and believes, and therefore 
avers, that in the period covered by this paragraph, the plaintiff 
received notifications from the then Lewis Johnson & Company, 
relative to the said Amalgamated Copper Stock and to other stock, 
which said notifications were written or printed on letterheads of 
the then Lewis Johnson & Company, which letterheads either did 
not have printed on them the name of this defendant or, if the 
name of this defendant was printed on them, it was erased, with 
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tlie name “Benj. W. Woodruff" in its place. Specimen copies of the 
said letter-1 leads are contained in this answer as a part hereof. With 
respect to the credits, debits and balance mentioned in the said 
paragraph 5, the defendant says he has no knowledge. 

6. This defendant, answering the sixth paragraph, says as 
follows: 

60 In the Washington Post, a daily morning newspaper of 
general circulation in the City of Washington, District of 

Columbia, and elsewhere, issued January 16, 17, and 18, 1913, 
there was published in the last column of page 2, the following 
special notice: 

“Lewis Johnson and Company, Bankers, announce the retirement 
of Mr. Charles P. Williams from the firm and the admission of Ben¬ 
jamin Woodruff, effective January 15, 1913.” 

In the Evening Star, a newspaper of general circulation in the 
District of Columbia, and elsewhere, on January 17, and again on 
January 18, 1913, in the first column on page 3 thereof, there was 
published the following special notice: 

“Lewis Johnson and Company announce the retirement of Mr. 
Charles P. W illiams from the firm and the admission of Mr. Ben¬ 
jamin Woodruff, effective January 15, 1913.” 

In the Washington Herald, a daily morning newspaper of general 
circulation in the District of Columbia, and elsewhere, there was 
published on the second page, last column, of the issues of January 
17 and 18, 1913, the following special notice advertisement: 

Lewis Johnson and Company, Bankers, announce the retirement 
of Mr. Charles P. \\ illiams from the firm and the admission of 
Benjamin Woodruff, effective January 15, 1913.” 

This defendant further shows to the Court that in the third 
column on the 20th page of the Evening Star, the said newspaper 
heretofore referred to, in its issue of January 16, 1913, there appeared 
the following news item: 

“Charles P. Williams has disposed of his interest in the firm of 
Lewis Johnson & Co. to his partners J. Wm. Henry and Win. A. 
Mearns, and will take a long rest for the benefit of his health which 
has not been good for several years.” 

In the \\ ashington Times, an afternoon daily newspaper of gen¬ 
eral circulation in the District of Columbia, there was pub- 

61 lished on the 16th page, first column, of the issue of January 
16, 1913, the following news item : 

Benj. \\ oodruff, President of the Washington Stock Exchange, 
has been made a member of Lewis Johnson & Co., private bankers, 
to take the place of Charles P. Williams, who is retiring for a rest 
°f a y ear or more. Mr. Williams has disposed of his interest to J. 
W m. Henry and Wm. A. Mearns, his former partners in the firm.” 

In the W ashington Herald, the aforesaid daily morning news¬ 
paper, in the issue of January 16, 1913, p. 12/first column, the 
following published news item appeared: 
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“C. T. Williams Quits Business. 

Is Succeeded in Firm of Lewis Johnson & Co. by Benjamin Wood¬ 
ruff. 

“Charles T. Williams, who for the last eight years has been a 
member of the old time honored brokerage and private banking 
firm of Lewis Johnson and Co., yesterday disposed of his interest to 
his partners J. Wm. Henry and Wm. A. Mearns. For two years 
Mr. Williams has been in poor health and during the past year has 
been in the office of the firm only periodically, spending most of the 
time resting and convalescing. 

“His long career in financial Washington as a banker and stock¬ 
broker, as well as his cheerful disposition, has made him many close 
friends. Keen regret is expressed that he lias felt it necessary to 
take a prolonged rest and his return to the activities Of business will 
be welcomed.” 

In addition to the above widespread publicity given to this defend¬ 
ant’s retirement from said firm, and the dissolution of said firm as 
theretofore constituted, by the publication of the above quoted 
special notices and of the above quoted news items in the daily news¬ 
papers of the City of Washington, there was sent, in due course of 
mail, to persons, firms, and corporations having business with the 
said firm of Lewis Johnson & Company the following special com¬ 
munication : 


02 “Members New York Stock Exchange. 

Lewis Johnson & Company, 

Bankers, 

Established 1858. 

1505 Pennsylvania Avenue, 

Washington, D. C. 

We regret to announce the retirement from our firm, on account 
of continued ill-health Mr. Charles P. Williams. 

We have this day admitted to membership Mr. Benjamin Wood¬ 
ruff, who has been associated with us for the last five years. 

Mr. Woodruff will sign 

LEWIS JOHNSON & CO. 

January 15th, 1913.” 

Prior to January 15, 1913, the letter-heads of the firm of Lewis 
Johnson and Company contained the names of the co-partners of 
said firm as shown by the following specimen of said letter-head: 
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“J. William Henry. William A. Mearns. Clias. P. Williams. 

Cable Address, Vernon. 

Members New York Stock Exchange. 

Lewis Johnson & Co., 

Bankers. 

Established 1858. 

1319 F Street, 

/ 0 

Washington, D. C.” 


Immediately after January 15, 1913, the letterheads of said firm, 
as well as all other stationery used by the new firm of Lewis John¬ 
son & Company, were marked as shown by the following specimens: 


Benj. Woodruff. 

“J. William Henry. William A. Mearns. [Clias. P. Williams.]* 

Cable Address, Vernon. 

Members New York Stock Exchange. 

Lewis Johnson & Co., 

Bankers. 

Established 1858. 

1505 Pennsylvania Ave., 

Washington, D. C.” 
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Members New York Stock Exchange. 

“J. William Henry. 

William A. Mearns. 

[Chas. P. Williams.]* 

Benj. W. Woodruff. 

Cable Address, ‘Vernon.’ 
Established 1858. t 
Lewis Johnson & Company, 
Bankers. 

1505 Pennsylvania Avenue, 
Opposite U. S. Treasury Department, 
Washington, D. C.” 


Within a short time after January 15 1913 the new firm_ot: Lewis 
Johnson & Company, having used !ts oW stationery, and th ^ ^ 
Mav 1Q14 the letter-heads and other stationei\ ot t e 
5b Jolmson & Company were similar to the following specimen: 


Members New York Stock Exchange. 

“J. William Henry. 

William A. Mearns. 

Benj. W. Woodruff. 

Cable Address, ‘Vernon.’ 

Established 1858. 

Lewis Johnson & Company, 
Bankers, 

1505 Pennsylvania Avenue, 
Opposite U. S. Treasury Department, 
Washington, D. C.” 



[♦Erased in copy.] 


n 
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This defendant is further informed and believes, and therefore 
avers, as mentioned hereinbefore, that the plaintiff was given and 
received complete notice of the dissolution of the firm of Lewis 
Johnson & Company by the retirement from it of this defendant. 

*• i Ins defendant, on information and belief, avers that the state¬ 
ments of this paragraph are correct although he says that they arc 
matters of record of this court. 

8. This defendant denies that he ever sold for his own account 
t] u e Amal Samated Copper Company belonging to the plain¬ 
tiff. Of the other allegations of this paragraph, this defendant has 
no knowledge. 

64 - 9 \ T his defendant denies each and all of the allegations 

of this paragraph so far as they relate to him. Further 
answering this paragraph, this defendant says that at the time of 
his withdrawal from the then firm of Lewis Johnson & Companv 
and its dissolution, he made, as hereinbefore stated, a complete and 
final settlement and accounting of all matters having any connection 
with his membership in the said firm. 

10. This defendant did own a seat on the Washington Stock Ex- 
clumge but said seat has sometime since been sold. Because of the 
fact that this defendant is not liable to the plaintiff in anv sum what- 

nLTm 1 / 0 l;cn( 7 any i of praye(i ] v thc said bm ° f com- 

nlflintiff Tc 18 l nf °77i ed i and belleves > and therefore avers, that the 
ant’s property 1 ° n ll t0 dlscover y respecting any of this defend- 

P ara graph of the bill referring entirely to the propertv 
t Section? 11 M0aniS ’ thi8 defendant noither admits nor denies 

„ 12 i P 1 j Paragraph referring entirely to the defendant Mearns 
t lis defendant neither admits nor denies its allegations. 

,,f tVn " s . defendant never had in any form whatever 200 shares 
the capital stock of the Amalgamated Copper Company in his 
possession; he does not know where thc stock referred to in this 
paragraph of the said amended hill is, nor where it has been since 
is possession bv the said Lewis Johnson & Company alleged in the 
b 11 of complain He denies that he is indebted in' any manner to 

Pl HffU 0r ( tM !° n r aS , ,hlS defendant is concerned, the plain- 

es ISm, o5Si> gSS.’bS |,l " in ™ th » "»»• 

6.wS;i!2:tSi2M' pr * ! ' to *• |, ™“ 

CHAS. P. WILLIAMS, Defendant. 

. FRANK J. HOGAN, 

Attorney for the Defendant Charles P. Williams. 


t 
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District of Columbia, To wit: 

I, Charles P. Williams, do solemnly swear that I have read over 
the aforegoing answer by me subscribed and know the contents 
thereof; that the matters and things therein stated of my own per¬ 
sonal knowledge are true, and those stated on information and be¬ 
lief. I believe to be true. 

CHAS. P. WILLIAMS. 

Subscribed and sworn to before me this 9th day of April, 1917. 
[seal.] B. A. BOWLES, 

Notary Public, D. C. 


Memorandum of Court. 

Filed August 5, 1918. 

* * * * * * * 

In this case no accounting is sought and under the proof the facts 
show a simple bailment. While the bill prayed for a discovery the. 
answers of the defendant revealed no facts other than those which 
were within the knowledge of the complainant. I am of the opin¬ 
ion that the remedy at law is plain, adequate and complete, and that 
the bill should be dismissed without prejudice to an action at law. 

JENNINGS BAILEY, Justice. 


66 Decree. 

Filed November 27, 1918. 

******* 

This cause having come on to be heard upon the pleadings and the 
proofs, and having been argued by counsel and considered by the 
Court, it is this, the 27th day of November, in the year 1918, by the 
Court, 

Adjudged, ordered and decreed that the bill of complaint herein 
filed be, and the same hereby is dismissed, with costs to the de¬ 
fendants, but without prejudice to the right of the plaintiff to proceed 
at law upon the cause of action stated in the said bill. 

And the plaintiff having before the signing of this decree prayed 
an exception to the action hereby taken, and to the refusal of the 
Court to decree in his favor according to the prayers of the bill, such 
exception is hereby allowed to him and the same is made of record. 

From this decree the plaintiff in open Court prays an appeal to 
the Court of Appeals of the District of Columbia, and such appeal 
is hereby allowed him; and the penalty of the bond to be by him 
given to secure the payment of costs accruing upon such appeal is 
fixed in the sum of one hundred dollars; or in lieu of such bond the 
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plaintift may deposit fifty dollars with the clerk as security for the 
said costs. 

q JENNINGS BAILEY, Justice. 

A. L. SINCLAIR, 

Per K. 


O. K. 


O. K. 


WALTER C. CLEPHANE, 

Attorney for Defendant. 


WM. H. DONOVAN, 

Atty. for Dft. Williams. 


Assignment of Errors. 
Filed November 27, 1918. 


i t 


Now comes the Plaintiff in the above entitled cause, and, havin'' 
appealed com the decree herein rendered to the Court of Appeals 
* | | S |' p Columbia, assigns as errors in the said Decree, and 

matters * * C ° Urt ln rendenn g the said Decree erred in, these 

PnmJo- T* the facts , as alleged in the said plaintiff’s Bill of 

Complaint, and rendering a decree accordingly. 

the Bill n0t rCndering a dccreo in accordance with the prayers of 

3. In dismissing the Bill. 

4. In not remanding the cause to the law calendar of the Court. 
t>. in holding that the cause as stated in the Bill as established bv 

the evidence ,s not within the equitable jurisdiction of the Co r - 

..«".... 

CHARLES COWLES TUCKER 
CHARLES A. KEIGWIN, 

Attorneys for the Plaintiff and Appellant. 

Memoranda. 

No\ember 27, 1918. Statement of Evidence signed (Bailey, J.). 
68 Designation of Record. 

Filed November 27, 1918. 


‘ 




The Clerk of the Court will please prepare a transcrint of il,„ 

*«—•*■* »«■». -eluding theSVe' fit 
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1. The Second Amended Bill. 

2. The Answer of the Defendant Mearns. 

3. The Answer of the Defendant Williams. 

4. The Joinder in Issue. 

5. The Decree. 


6. The Assignment of Errors. 

7. The Opinion of the Court. 

8. This Designation. 

C. C. TUCKER, 

C. A. KEIGWIN, 

Attorneys for the Plaintiff and Appellant. 


Memorandum. 


December 2, 1918.—$50 deposited in lieu of appeal bond. 
Additional Designation of Record. 


Filed December 4, 1918. 

* * * * * * 


In addition to the designation by the plaintiff for the Transcript 
on Appeal in the above entitled ease, the the clerk will include 
therein the following papers: 

Original Bill. 

Mem.—Leave granted to amend bill. 


69 


Amended Bill filed January 14, 1915. 
Motion to Dismiss filed January 11, 1916. 


Opinion of Justice McCoy July 24, 1916. 

Decree dismissing amended bill with leave to amend entered 
August 31, 1916. 

Motion to dismiss Second Amended Bill filed September 2, 1910. 
Order overruling motion to dismiss entered December 12, 1910. 

WALTER C. CLEPHANE, 
Attorneys for Defendant Mearns. 


70 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
69, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33137 in Equity, wherein Wol¬ 
cott Tuckerman is Plaintiff and William A. Mearns, et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 
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In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of January, 1019. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By W. E. WILLIAMS, 

Assistant Clerk. 


71 In the Supreme Court of the District of Columbia. 

Equity. 

No. 33137. 

Wolcott Tuckerman 
vs. 

William A. Mearns et al. 

I»e it Remembered that the above entitled cause came on to be 
heard on the 24th day of June, 1918, before Mr. Justice Bailey hold¬ 
ing Equity Court. No. 2. 

On behalf of the plaintiff appeared Major Charles Cowles Tucker 
and Mr. Charles A. Keigwi.n 

On behalf of the defendant Mearns, Mr. Walter C. Clephane; 

On behalf of the defendant Williams, appeared Mr. William II. 
Donovan. 

Thereupon as a witness on behalf of the plaintiff was produced 
W. Morris Lammond, who testified as follows: 

T h? firm . of Lewis Johnson and Company was established in 
'Washington in the year 1858 and maintained business under that 
name as stockbrokers and bankers until November, 1914, at which 
tune they became bankrupt. The witness was employed by the 
said firm for about seventeen years before its failure as a bookkeeper 
and managing clerk and was so employed in March of 1912 and 
thereafter. According to the practice and custom of the firm when a 
customer gave an order for the purchase of stock listed on the New 
1 ork Stock Exchange, the order was transmitted to New York for 
execution by one of the correspondents of the firm in that city, 

. lessrs. Post and Flagg, Messrs. Moore and Schley and Sternberger 
Sinn and Company. The largest amount of the firm’s business 
vas done with Post and Flagg. M hen the order was telegraphed to 
the New York correspondent and had been executed, the stock 
(l purchased would be held by the correspondent for further 
instructions. The order would be given in the name of Lewis 
Johnson and Company and the purchase made on their account 
the name of the customer not being furnished to the New York 
correspondent unless there were some specific reason for it; nor 
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would the stock be sent from New York to Washington, but would 
he held by the New York firm in the name and on account of Lewis 
Johnson and Company. In March of 1912, the members of the 
latter firm were J. William Henry, William A. Mearns and Charles 
P. Williams, the two latter being defendants in this cause. 

The witness produced a hook which he testified to be one of the 
l ooks belonging to the said firm and kept by him and contain¬ 
ing the account of Wolcott R. Tuckerman, the plaintiff in this 
case. All members of the firm, including the defendant Mearns 
had access to this book in 1912 and until the retirement of Mearns 
from the firm. The entries in the hook were made from slips of 
paper turned over by the telegrapher to the bookkeeper for entry in 
the proper accounts, these slips hearing entries indicating the orders 
given by telegraph. Such slips would he filed away and kept for 
\arious periods. 

If any order was executed in New York, the New York correspond¬ 
ent would write to the firm in Washington confirming the execution 
of the order. Two papers were handed to the witness bv counsel 
for the plaintiff which papers the witness identified as confirmations 
leceived by mail of the purchases and sales made on March 28th, 
1912, by Post and Flagg for Lewis Johnson and Company. These 
papers were found among the effects of Lewis Johnson and Company 
after their bankruptcy and by these papers the accounts of saiu 
firm were checked. 

78 The account of the plaintiff in said ledger shows that on 

March 28, 1912, Post and Flagg in New York bought on 
account of Lewis Johnson and Company 200 shares of Amalgamated 
Copper Company stock at $80 per share. 

On cross-examination at this point the witness stated that this 
200 shares of Amalgamated Copper was “on hand but we carried 
it in different forms. “We ha s an assembly of all the different issues 
of stock”; that this 200 shares was charged to the account of 
Wolcott Tuckerman but was not put in his name; that not long 
after the bankruptcy of Lewis Johnson and Company, he had with 
Mr. Tucker, counsel for the plaintiff, made a search of all the records 
of the bankrupt firm looking for all data hearing upon the purchase 
of Amalgamated Copper by the plaintiff which search was very 
thorough. Since that time and in the week before the trial, the 
witness had examined a large body of the records of the said firm, 
but did not go through all the boxes of papers because he did not 
have enough time. On neither occasion was the witness able to 
discover the telegrapher’s slips from which the entries in the Tucker- 
man account had been made. That when the search was made, 
Messrs. Tucker, Tobriner and Gatley were counsel for the trustees 
of Lewis Johnson & Company. 

. Further testifying the witness stated that the abbreviation “A. 
C. P.” occurring in said account indicated Amalgamated Copper, 
and that of the debit appearing in said account under date of March 
28, 1912, of $16025, $16000 was the purchase price of the stock 
bought by the firm on account of Tuckerman and $25 was the 
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commission charged by the firm for this service; and that the defend¬ 
ant Mearns retired from the firm in May, 1914. 

Counsel for the plaintiff offered and there was received in evidence 
the ledger account of the plaintiff Tuckerman from February 29, 
1912, to May 13, 1914, the date of the retirement of said 
74 Mearns from said firm. A photographic copy of said account 
is attached hereto and made a part hereof as if fully herein 
set forth. 

Further testifying and in explanation of the entries in said ledger 
account, the witness stated that on March 28, 1912, the plaintiff 
r l uckerman had to his credit with the firm certain securities and 
cash balance of $21,890.40; that on March 29th, his account was 
charged with the purchase of 200 shares of Amalgamated Copper 
at $80 which with the commission amounted to $16,025; that the 
subsequent course of the account, shows various transactions relative 
to the securities first above mentioned, but does not show any 
marginal transaction at all; that it shows credit at various times on 


account of dividends due to the plaintiff on the 200 shares of 
Amalgamated and does not show any disposition of those 200 shares. 

According to the custom of the firm at that time observed, where 
stock was bought for a customer through the firm, the ledger account 
with the customer showed whether the stock had been delivered to 
the customer; that the word “long” appearing in this ledger account 
after the name of securities signified that the firm of Lewis Johnson 
and Company was carrying for Wolcott Tuckerman such securities 
and that he was entitled to the return of such securities which were 
held subject to his order; and that these securities were the property 
of Wolcott Tuckerman. 


That divers entries in red ink appearing in the said account 
signified that at the dates indicated statements of the account were 
rendered to the plaintiff; thus the phrase “account rendered 6-22-12” 
signified that on the 22nd of June, 1912, a statement showing the 
condition of the plaintiff’s account was rendered to him, such 
statement being a transcript of this ledger account as it 
75 existed on the date mentioned. The two statements of 


account thus noted appear to have been made respectively 
on June 22, 1912, and January 16, 1913, which statements included 
all transactions prior to their respective dates. That it cannot 
be determined from the word “long” in the ledger after the securi¬ 
ties whether Lewis Johnson and Company had the actual certificates 
on hand representing those securities, that the books of the firm 
show no purchase of 200 shares of Amalgamated at $80 per share 
made hv Lewis Johnson and Company for any other customer than 
the plaintiff on March 28 or 29, 1912. If there had been such a 
purchase made through any other firm than Post and Flagg, it 
would have appeared in one or other of certain books which the 
witness had examined and which were by him produced and offered 
in evidence. 


The witness then produced a letterpress book which was marked 
“Letters from March 12, 1912, to May 6, 1912” which book, he 
said, had been kept by the firm of Lewis Johnson and Company 
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between the dates mentioned and in which it was the practice of 
the firm to keep notices which had been by them sent to customers 
concerning purchases and sales of stock. All members of the firm, 
including the defendant Mearns, and the defendant Williams, had 
access to this book and to others of like character constituting the 
series of letterpress books, these and other books being among the 
records of the partnership. 

Counsel for the plaintiff offered in evidence several copies of 
letters found in said hook, one of which was in the words and figures 
following: 

76 “November 24, 1913. 
Mr. Wolcott Tuckerman, 2224 R St., N. W., Washington, I). C. 

Dear Sir: We beg to advise you that your account has credit 
for $300 dividend on 200 shares of Amalgamated Copper Company 
slock. 

Very truly yours, 

LEWIS JOHNSON & COMPANY”. 

The other letters of this class were in the same form and to like 
effect indicating the credit to the plaintiff of dividends accruing 
on 200 shares of Amalgamated Copper Company stock, the said 
letters being dated on various dates between March # 28, 1912, and 
the failure of the firm. 

Counsel for the defendant objected to the introduction of these 
letters upon the grounds that the originals were not produced, nor 
any evidence introduced that the letters referred to were ever sent 
and that the copy of the letter first offered, being that hereinl>efore 
copied, appears to he a copy of the same letter which is attached to 
the hill of complaint in this cause as an original document which 
has not been proved here. The. said letters were thereupon read 
to the Court, who reserved his ruling upon the admissibility of 
said letters and upon the objections thereto made; that no ruling 
upon this point was at any time thereafter during the progress 
of the trial announced by the Court. 

Said witness further testifying stated that he was one of the 
receivers in bankruptcy of Lewis Johnson and Company, the other 
receiver being Mr. J. Miller Kenyon; the said receivers continued 
in office until the trustees were elected and the trustees were Mr. 
Kenyon, Mr. H. Rozier Dulany and Mr. Byron U. Graham. 

77 As receivers, the witness and Mr. Kenyon had control of 
the effects of Lewis Johnson and Company including all the 

securities found therein and that among such effects no shares of 
Amalgamated Copper were ever found. That the witness while 
receiver examined the books and other records of the bankrupt 
firm to find out what had become of the 200 shares of Amalgamated 
Copper bought for Mr. Tuckerman and he found that the account 
showed that 200 shares of said stock had never been delivered to 
Mr. Tuckerman; that there is no evidence in any of the books or 
effects of Lewis Johnson and Company that these 200 shares of 
Amalgamated were ever delivered to the plaintiff. 
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On cross-examination, the said witness stated that all members 
of the firm of Lewis Johnson and Company had equal charge of 
the firm’s affairs and gave him instructions; that most of his instruc¬ 
tions were given by J. William Ilenry, who was the head of the 
firm. That the entries in the account of Lewis Johnson and Com¬ 
pany with Post and Flagg showed that on March 28, 1912, the 
latter firm bought on account of the former 200 shares of Amal¬ 
gamated Copper at $80 and 100 shares at 79%; that the 200 shares 
bought at $80 were charged to Mr. Tuckerman and the other 100 
shares were charged to the account of one L. M. Cook. Witness is 
unable to say why the apportionment was made in this manner, 
but it may have been because the Cook order was prior to that of 
Tuckerman. 


If the shares of stock bought on Tuckerman’s account had been 
delivered to the firm of Lewis Johnson and Company, they would 
have been placed in an envelope marked with his name and deposited 
in the vault; that no such stock was found in the vault after the 
firm’s bankruptcy. There is no entry in the records of Lewis 
Johnson and Company to show that the stock bought by their New 
York correspondent had ever been delivered to them and 
78 ‘‘it never was delivered to the firm of Lewis Johnson and 
Company at all, so far as I know. If it had been delivered 
to anybody it would appear on the firm books. I have no reason 
h> believe that it was ever placed in an envelope in the safe marked 
“Tuckerman”. Neither the 200 shares purchased for the credit of 
Tuckerman nor the 100 shares purchased for the credit of Cook 
was ever delivered to the firm of Lewis Johnson and Company. It 
was kept in New York all the time by Post and Flagg subject to 
the demand of Lewis Johnson and Company when they should make 
a demand.” 

1 he use of the word long in this account in the ledger signifies 
that where the said word occurs 200 shares of Amalgamated Copper 
weie the property of Mr. Tuckerman, not that any particular 200 
shares were his property but that he was entitled to the deliverv of 
200 shares of the said stock. 

On further cross-examination, the witness identified several letter 
heads shown to him by Mr. Donovan as being letter heads used 
at \arious times by the firm of Lewis Johnson and Company; one 
of these letterheads bearing at the top the names of J. William 
Henry, V\ illiam A. Mearns and Charles P. Williams was used 
by the firm prior to January 15, 1918. Another letterhead in 
which appears the names of J. William Henry, William A. Mearns 

wm- enjamm Wo0( ^ ruff and on which the name of Charles P. 
W Ilhams is stricken out by three heavy black lines was the letter 
head used by the firm after the retirement of the defendant Williams 
w-n- anUa xj ^ 1913. Another letterhead bearing the names of J. 
William Henry William A. Mearns and Benjamin W. Woodruff 
and on which the name of Williams does not appear was used by 

the hrm after the supply which bore the cancelled name of Williams 
had been exhausted. 
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79 The witness also identified the form or facsimile of the 
letter which was sent out by the firm of Lewis Johnson and 

Company on January 15th, 1913, announcing the retirement from 
the firm of Mr. Charles P. Williams, which letter was sent to the 
banks and members of the stock exchange. The witness did not 
know to whom else it was sent, but thinks it was sent to most of the 
customers of the firm, the most important customers, the banks, etc. 
for the purpose of notifying the addressees that Williams had retired 
from the firm. 

In 1912 and 1913 the firm of Lewis Johnson and Company was 
not refusing or failing to deliver any stock to customers on demand; 
that it did not begin so to fail or refuse until 1914; that during the 
years 1912 and 1913 the condition of the firm was such that if Mr. 
Tuckerman had at any time during these years asked for the 
stock or its value, he would have received it. The witness had 
conversations at various times with Mr. Tuckerman, but has no 
recollection of ever mentioning to him the retirement of Williams 
from the firm of Lewis Johnson and Company. The said firm was 
one of the largest brokerage firms in Washington or in the country 
and did an extremely large volume of business. Mr. Tuckerman 
was an important customer. When Mr. Williams retired in January, 
1913, it was a matter of general reputation throughout the com¬ 
munity that he had done so. 

On redirect-examination, the witness was handed Exhibit No. 1 
to the original bill of complaint in this cause purporting to be a 
notice to Mr. Tuckerman from the firm of Lewis Johnson and 
Company dated March 28, 1912, on a printed form and was asked 
by counsel for the plaintiff whether that was the form that was used 
in 1912 of notice of purchases and sales of stock by Lewis Johnson 
and Company for their customers, to which the witness 

80 answered that the form of this letter was the form which 
was used by the firm in March, 1912; that the pencil check 

mark upon said paper in a verification of the entry into the ledger 
account of Post and Flagg; that it was the custom of the firm to 
put such check as that upon such notice, it being the custom to 
check such notice from the ledger account as a matter of verifica¬ 
tion, the signification of such check on such notice is that the ledger 
account has been checked up from the notice. 

In cases where certificates of stock were delivered by Lewis John¬ 
son and Company to customers, receipts were taken from the 
customers for such deliveries. If a customer bought stock and did 
not ask for the certificate, the certificate was not delivered but the 
stock was kept usually with the correspondent firm in New York. 

The firm of Lewis Johnson and Company in 1912 and afterwards 
traded in stock on their own account as well as for customers. 
Their account with Post and Flagg through whom the 200 sharer* 
of the Amalgamated stock were purchased on March 28, 1912, shows 
that from March 29 to May 31, 1912, the firm was long of Amal¬ 
gamated Copper to the extent of 200 shares and that after May 
31, 1912, they were short to the extent of 400 shares which shortage 
continued until the failure of the firm. Three hundred shares of 
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stock which the firm had carried with Post and Flagg had been 
disposed of prior to May 31, 1912. On May 31, 1912, Lewis John¬ 
son and Company were short of Amalgamated Copper to the extent 
of 400 shares and this shortage continued until the failure of the 
firm. 

On recross-examination, the witness stated that on March 29, 
1912, Lewis Johnson and Company may have been carrying with 
their correspondents a great deal more of Amalgamated stock than 
300 shares but on March 31 th tlie account with Post and Flagg shows 
that they were short of that stock 70 shares. The 300 shares 

81 which Lewis Johnson and Company was carrying with Post 
and Flagg in New York to the credit of Lewis Johnson & 

Company had been disposed of prior to May 31, 1912. Prior to 
the purchase of the 300 shares on March 28, 1912, hy Lewis John¬ 
son & Company, they were carrying 300 shares of Amalgamated 
Copper in the railroad stocks and bond account and were long 300 
shares in that account. On May 31, 1912, Ix?wis Johnson and 
Company were short 20 shares with Post and Flagg and on May 
31, 1912, Lewis Johnson and Company did not have to their credit 
with anybody 300 shares of Amalgamated Copper. Between March 
28, 1912, and May 31, 1912, they had parted with the 300 shares 
they had bought on March 28. On March 29, 1912, when Lewis 
Johnson & Company bought this 300 shares from Post and Flagg 
they did not have any stock at all because they were still short. 
The balance at the close of March 29, 1912, showed that Lewis 
Johnson & Company were still short of Amalgamated and they 
did not have or receive a certificate for 200 shares of stock made 
out in the name of the plaintiff and since May 31, 1912, they have 
never had in their possession or under their control 200 shares of 
the capital stock of the said Amalgamated Copper Company in the 
name of Mr. Tuckerman. So far as witness knows they did not 
have that amount of stock in anybody’s name. Amalgamated 
Copper is a very active stock and the firm had many transactions 
in it, in the course of which there may have been a great many 
purchases for various customers, but whether there were or not 
witness did not know. Between March 29 and May 31, 1912, the 
lecords of the firm show several transactions in Amalgamated Copper 
which consisted of sales made for various customers of the firm 
upon directions given by such customers severally, among whom 
was a Mr. Black, at whose instance 200 shares of Amal- 

82 gamated was sold on April 15, 1912, at 80%. 

On redirect-examination, the witness stated that on Mav 
31, 1914, Wolcott Tuckerman had with the firm of Lewis Johnson 
and Company a credit balance of $1388.42 and was long 200 shares 
of Amalgamated Copper. At the time that the defendant Williams 
retired from the firm the plaintiff had a credit balance of $9100 60 
and was long 5000 Erie General 4’s and 5000 City of Portland 
Water 5’s and 200 shares of Amalgamated. 

And Thereafter as a witness on behalf of the plaintiff was pro¬ 
duced Major Charles Cowles Tucker, who testified that he had been 
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a member of the bar of this court for many years and had acted as 
counsel for the plaintiff in this litigation from the beginning there¬ 
of, having filed the original hill in this suit; that the notice which 
i* attached to the said bill and marked “Exhibit No. 1” was 
received by the witness from the plaintiff, Mr. Tuckerman, prior 
to the filing of the bill having been handed to the witness by Mr. 
Tuckerman as one of the papers in connection with his case and 
having been by the witness himself attached to the bill. 

Witness does not remember whether Mr. Tuckerman turned over 
to him the statements of account which he (Tuckerman) received 
from Lewis Johnson and Company as Mr. Tuckerman stated in his 
deposition filed and read herein. But the witness has gone over the 
very large mass of papers in his office relative to all of this Lewis 
Johnson and Company litigation in an effort to find the said state¬ 
ments of account and has been unable to find them, that is the 
original statements of account which Mr. Tuckerman refers to in 
his deposition and which he says he handed to the witness, although 
witness had made a thorough search of every place where they 
would be apt to be if they were handed to him. > 

83 Thereupon counsel for the plaintiff offered in evidence 
the said paper marked “Exhibit No. 1” to the original bill, 

to which offer objection was made by counsel for the defendant 
Mearns upon the ground that the fact that Mr. Tucker’s client 
handed him that particular paper is no evidence of anything, upon 
which objection ruling of the court was reserved. 

Thereupon Henry E. Ridenour being called as a witness on behalf 
of the plaintiff, testified that he is and had been for seventeen years 
employed in a brokerage office in the City of Washington, his duties 
there being those of marginal clerk and financial man and requir¬ 
ing him to keep in touch with the fluctuations of stocks sold upon 
the New York Stock Exchange; that such was his duty in the year 
1912 and that he has examined with reference to the fluctuations 
of Amalgamated Copper the files of the Commercial and Financial 
Chronicle, a publication devoted to financial transactions in Wall 
Street and showing the official reports of stocks bought and sold 
as they daily occur; that on March 29, 1912, the range was 79% to 
81%; that between March 29, 1912, and the end of that year the 
said stock fluctuated between 79% and 92%; that in the year 1913 
the prices of Amalgamated Copper ranged from 61% low to 80% 
high; between January, 1914, and May 13, 1914, the lowest quota*- 
tion was 68% and the highest was 78%; that the closing May 13, 
1914, was 72%. 

J. Miller Kenyon, being produced as a witness on behalf of the 
plaintiff, testified that he had been one of the receivers in bank- 
ruptcy of Lewis Johnson and Company and had also been elected 
. one of the trustees in bankruptcy; that neither the receivers nor 
the trustees ever came into possession of 200 shares of Amalgamated 
Copper stock and that the witness as receiver and trustee would 
have known if any such stock has been found among the 

84 effects of Lewis Johnson and Company. 
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Thereupon counsel for (he plaintiff offered and read in evidence 
tt deposition of (he plaintiff taken at Santa Barbara, California, 
«)n April 30, 1918, and filed in this cause in which deposition the 
said plaintiff testified in substance: 

I am Wolcott Tuckerman, aged thirty-eight years, a resident at 
Santa Barbara, California, engaged in war work and the plaintiff 
• in the suit of Tuckerman v. Mearns, in which this deposition is 
entitled. 

I was a customer of the firm of Lewis Johnson and Company for 
seven years and had with them the ordinary dealings of a customer 
with a firm of stock brokers, buying and selling stocks and bonds. 

On March 27, or 28; 1912, I had to my credit with the said firm 
$21,890.40 and on one of those days I gave to them a written order 
to purchase for me 200 shares of Amalgamated Copper Company to 
be bought at the then market price. The order was given probably 
to the telegraph operator of the firm. I received a notification in 
v.riting that the stock had been bought as ordered. The notice is 
not attached to the present sheet of interrogatories, but it was in 
the regular form of the firm’s notice to customers and read sub¬ 
stantially : 

“Lewis Johnson & Company, Washington, D. C. 

March 28, 1912. 

“We have purchased this day for your account and risk 200 
shares of Amalgamated Copper Company. 

“Yours truly, 

“LEWIS JOHNSON & COMPANY”. 

I do not personally know to whom the certificate or certifi- 
85 cates of stock purchased by me were delivered. I made no 
demand for them until the beginning of this suit. I intended 
to sell the stock at a favorable opportunity and therefore, for the 
sake of convenience and dispatch in making such sale, did not 
ask to have the stock transferred or delivered to me. My confidence 
in the firm was such that I frequently left my stocks with them, 
supposing in every instance that the actual certificates were held 
by them. 

^ At the time I gave the order to buy 200 shares of Amalgamated 
Copper, I had on deposit with the said firm $5000 of Erie Rail¬ 
way General 4 per cent bonds and $2000 West End Street Railway 
41/2 per cent bonds. The West End Bonds were sold on October 3, 
1912, and the Erie bonds were delivered to me on my demand on 
November 11, 1913. 

After March 28, 1912, my dealings with the firm were the same 
as before. They bought and sold stocks and bonds for my account 
on my orders. 

To the best of my recollection, the statements of account which 
I received from the firm I delivered to my attorney, Mr. C. C. 
Tucker. I gave them to him shortly after the failure of the firm* 
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et his request. They showed debit and credit entries regarding 
stock and bond transactions, deposits and withdrawals, interest dnd 

dividends. , 

These statements differed from that composed of sheets attached 

to this deposition ip that the former statements showed the state of 
my account from time to time and transactions since the date of 
the last statement, while the statement hereto attached covers the 
entire period from February 29, 1912, to October 3, 1914. (Thi; 
statement is identical with the account offered in evidence by the 

plaintiff.) _ . _ . 

I first learned of the retirement of the defendant Charles 

80 P. Williams from the firm of Lewis Johnson and Company by 
hearing a rumor sometime in 1913, I believe, that he was 
going to retire or had retired from the firm. 

I did not learn of the retirement of the defendant William A. 
Mearns from the said firm until informed of it by my counsel, Mr. 
Tucker, within a few days after the failure of the firm. 

I have given no releases of any kind to either of the defendants 
Williams or Mearns. I did not know of the retirement of either of 
them from the firm and have made ito agreement with any of the 
other members of the firm to look only to such other members for 
payment and satisfaction of the firm’s indebtedness or obligations 
to me. 


Cross-examination: 

To the best of my recollection, I delivered my order to buy 
Amalgamated Copper to the telegraph operator employed by the 
firm of Lewis Johnson and Company. 1 have no copy of the order. 

I see no inconsistency between the averments of my first and 
second amended bills filed in this cause. From information 
obtained for me by my attorney, I believed that Lewis Johnson and 
Company did not buy the 200 shares of Copper for my account and 
risk, but that they bought the said stock as is set forth in the first 
amended bill in their own name, although the stock was rightfully 
mine. Said bill of complaint does not say that the firm never had 
in their possession or control 200 shares of Amalgamated Copper 
Company stock, but does say that they have never had such possession 
oi control since May 31, 1912. 

In my second amended bill of complaint I stated that the firm 
did purchase 200 shares of the said stock and kept it on special 
deposit subject to my order, because an examination of the 
87 books of the firm by my counsel showed that they had bought 
the stock and had it in their possession or control from March 
28 to May 31, 1912, being 200 shares which they had bought foF 
me but in their own name. In that bill I stated that I had left 
certificate or certificates on special deposit with the firm not that 
they kept the same, for their books show that after May 31, 1912, 
they did not own or control the 200 shares which they alleged that 
they had bought for me. 

All the information upon which the two bills were based was 
received by me through my counsel, who had caused the books and 
accounts of the firm to be examined. 
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All the information that T have concerning the purchase of the 
200 shares of Amalgamated Copper for me is based on the notice 
1 received from the firm that it had bought the shares for me, from 
tlie periodical statements of account rendered to me, and from what 
i\as reported to me by my counsel as the result of an examination 
of the firm’s hooks after it went into bankruptcy. 

I have never said that the firm did not purchase this stock. I 
received notice that they had done do from the firm themselves and 
from my counsel as a result of examining the firm’s hooks. My 
first information to that effect was the report given me by the firm 
on or about March 29, 1912. 

I did not make any demand for my stock before the failure of 
the firm. 

from May 15 to 20, 1914, I was at Stockbridge, Mass, after that 
until about September 15 at Ogunquit, Maine; after that in 1914, 
in Washington, I). C. I read newspapers at these times. I do not 
remember meeting any members of the Johnson firm after May 
1, 1914. T did not know that C. P. Williams had retired from the 
firm as early as January 1913; had not notice of that fact. 
88 ^ I was not aware that after the middle of January, 1913, 

Charles P. M illiams had no connection with the firm of Lewis 
Johnson and Company. 

In the month of January, 1913, I was residing in Washington, 
1>. C. I was in the habit of reading the Washington Post. 1 do 
not remember having read in the Washingtoin Post about January 
Ifi, 17, 18 or 19th, 1913, or in the Washington Evening Star, or the 
Washington limes, or the Washington Herald, the notices and news 
articles relating to the retirement of Charles P. Williams from the 
firm of Lewis Johnson & Company, which are set forth in the 
answer of the defendant Williams in this suit. If T had read such 
notices or new- articles, T should have remembered them, 

I did not receive knowledge of the fact that Charles P. Williams 
was no longer a member of the firm of Lewis Johnson and Company 
about January 15, 1913, and do not remember that I received any 
of the stationery of the firm having the name of Charles P. Williams 
blocked out thereon. 


Thereupon counsel for the plaintiff announced that they had no 
further evidence. 

Thereupon counsel for the defendant Mearns announced that 
lie had no testimony. 

Whereupon Charles P. Williams, one of the defendants, was 
produced and sworn as a witness in his own behalf and testified that 
he had been a member of the firm of Lewis Johnson and Company 
on March 28, 1912, and continued to be so until January 15, 1913 
when he withdrew from the firm upon an agreement between him¬ 
self and the remaining members: that upon his withdrawal he 
had a settlement in writing with the other members whereby they 
assumed all liabilities and obligations of the firm, which writing 
was admitted as evidence of said settlement; that witness was 
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89 not actively engaged in the business of the firm in March, 
1912, having been confined to his bed by illness from March 

6 , until April 15th of that year; that after the last named date he 
went away in an endeavor to recover his health and did not enter 
the office again until about the 31st of May or the first of June, 
when he remained in the office until the 5th of July;‘that there¬ 
after he was at the office for only a day or two at a time until the 
following October when he was obliged by his health and upon 
request of the other members of the firm, to make arrangement 
for retiring from the firm; that he had no personal knowledge of the 
purchase of 200 shares of Amalgamated Copper stock for the plain¬ 
tiff on March 29, 1912, and does not know where those shares are 
or ever have been; that since his retirement from the firm of 
Lewis Johnson and Company he has had nothing to do with the 
affairs of that firm. 

Whereupon counsel for the defendant Williams offered in evidence 
and the same were admitted in accordance with the stipulation of 
plaintiff’s counsel the notices and news items which are in the sixth 
paragraph of the said defendant’s answer copied and set out, it 
being stipulated by counsel for the plaintiff and for the said defend¬ 
ant that the said articles were published as is alleged in the said 
paragraph and in the newspapers therein mentioned, and that the 
notice in the said paragraph designated as a special communication 
was sent by mail to divers persons and corporations having business 
with the firm of Lewis Johnson and Company. 

It was further stipulated that the averments made in the said 
paragraph concerning the letterheads used by the firm prior to 
Williams’ retirement bearing his name and their alteration suit- 
sequent to his retirement to show that he was no longer a member 
of the firm were true, and that the said notices, news items 

90 and letterheads might be admitted in evidence as duly 
proved to have been published and used in the manner stated 

in said paragraph. And it was further stipulated that in 1913, 
subsequent to the defendant Williams’ retirement letters were mailed 
by the new firm to the plaintiff Tuckerman and continued to be 
sent to him in 1914. 

Thereupon counsel on both sides announced that their evidence 
was closed. 

The foregoing is the substance of all the evidence given and 
offered by the several parties to this cause. 

Thereupon the cause was argued by counsel for the several parties, 
in the course of which argument counsel for the plaintiff prayed 
the court to find the facts alleged in the plaintiff’s bill of complaint 
and to render a decree in accordance with the prayers of the said 
bill. 

Thereafter the court announced that he would refuse the said 
request of the plaintiff and would sign a decree dismissing the said 
bill. To which ruling and proposed action of the court before the 
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signing of the decree herein entered, counsel for the plaintiff prayed 
an exception, upon the ground that such decree was not warranted 
by the evidence in the cause and was not agreeable to the law 
applying to the facts proved; whereupon the exception so prayed 
was allowed to the plaintiff and duly recorded. 

And the said plaintiff having prayed the court to sign this his 
bill of exceptions and statement of the evidence in this cause, the 
same is accordingly done, now for then, on this the 27th day of 
November in the year 1918. 

JENNINGS BAILEY, Justice. 

[Endorsed:] In Equity. No. 33137. Wolcott Tuckerman v. 
Wm. A. Mearns et al. Statement of Evidence and Bill of Exceptions. 
Chas. C. Tucker, Clias. A. Keigwin, Attys. for Applicant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3240. Wolcott Tuckerman, appellant, vs. William A. Mearns et al. 
Court of Appeals, District of Columbia. Filed Jan. 9, 1919. Henry 
W. Ilodges, clerk. 
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IN THE 


(Court of Appeals, Siotrirt of Columbia 


January Term, 1919. 


No. 3,240. 


WOLCOTT TUCKERMAN, Appellant , 

vs. 

WILLIAM A. MEARNS, et al. 


BRIEF FOR THE APPELLEE WILLIAMS. 


Statement. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia holding an equity court, dismissing 
plaintiff’s second amended bill of complaint without preju¬ 
dice to his right to proceed at law. 

The appellant and appellees here were plaintiff and de¬ 
fendants respectively in the court below and will be here¬ 
inafter referred to as plaintiff and defendants. 

The original bill was filed in this cause December 29, 










1914. That bill is set out in full at page 2 of the Record. 
It alleged in the main that J. William Henry, William A. 
Mearns and Charles P. Williams were, on March 28, 1912, 
and prior thereto copartners doing business in the District 
of Columbia as bankers and brokers under the firm name 
and style of Lewis Johnson & Co.; that on said date the 
plaintiff, having on deposit with the firm a sum of money, 
amounting to $21,890.40, instructed them to pur¬ 
chase therefrom 200 shares of stock of the Amal¬ 
gamated Copper Company; that the firm thereafter 
on the same day reported to him the purchase 
of the stock at $80 per share; that they charged his 
account with a commission of $25 on the transaction, and 
credited to his account dividends on the stock as they ac¬ 
crued; that from this account plaintiff withdrew all but 
$903.40; that notwithstanding their report that they had 
purchased the stock for him “they did not as a matter of 
fact do so,” but instead of buying and holding said stock 
for him they perpetrated a gross fraud on him by speculat¬ 
ing in said stock on his account and with his money, thereby 
earning large profits, all of which profits should be credited 
to him, as well as the $25 commission charged him on the 
transaction. The bill asked for an accounting by the de¬ 
fendants. and a decree against them and each of them in 
favor of the plaintiff for the balance found due on such 
accounting. 

The complaint was filed against the defendants Mearns 
and Williams only, although it alleged in the text thereof 
that J. William Henry was a member of the firm with 
Mearns and Williams, and that one Benjamin W. Wood¬ 
ruff became a member of the firm upon the retirement of 
Williams. Why Mearns and Williams only were sued 
does not appear. 

On January 14, 1915, plaintiff, of his own motion, 
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amended the original bill, repeating in the amended bill all 
the averments of the original, including the allegation that 
no stock was purchased, designating other property claimed 
by him as being owned by the defendant Meams, and adding 
as parties defendant Rudolph Kaufman and Mary J. Bald¬ 
win, in whose names said property was claimed to be held. 
This amended bill is set out in full at page 9 of the record. 

A motion to dismiss this first amended bill was granted 
and decree passed accordingly on August 31, 1916, the 
Court, in a memorandum opinion, finding that the relation¬ 
ship between the firm and the plaintiff was that of debtor 
and creditor, and that all that appeared from the bill was 
that Lewis Johnson & Company, falsely claiming to have 
bought stock for the plaintiff, debited his account with the 
amount of a wrongly claimed commission. (See R., pp. 
19-20.) 

Thereafter, on Augusct 31, 1916, by leave of Court, 
plaintiff filed a second amended bill of complaint. This 
bill brought into the case for the first time the trustees in 
bankruptcy of Lewis Johnson & Co. It did not include 
the partners Henry and Woodruff as defendants. 

By this second amended bill the whole theory of plain¬ 
tiff’s case was changed. The gist of the complaint now is 
that the copartners did in fact buy the 200 shares of stock 
for the plaintiff; that he left it with them on special deposit, 
without demand or inquiry until after the adjudication in 
bankruptcy of the firm of Lewis Johnson & Company; and 
that in breach of trust they have failed to return it. 

The first two bills alleged fraud. There is no charge 
of fraud in the present bill. No prayer for an accounting 
appears, as had appeared in the other two bills. It seeks 
possession of the stock or the highest value at which it was 
sold, should it appear that it uw sold, or its highest value 
at any time since such sale, with interest, together with the 
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amount alleged to have been charged plaintiff’s account as 
commission on the purchase of the stock, with interest. The 
bill appears in full at page 21 of the Record. All three 
bills were under oath. 

A motion to dismiss this second amended bill being 
overruled, the defendants Mearns and Williams made an¬ 
swer to the bill severally under oath. The jurisdiction of 
the Court sitting as a Court of Equity was denied. It was 
set up that the matters and things contained in the bill were 
properly triable and determinable in an action at law. Fur¬ 
ther, among other things, the defendants having no personal 
knowledge on the subject, and the books and records of the 
firm not being in their custody, it was, on the strength of 
positive averments under oath contained in the eighth para¬ 
graph of the plaintiff’s original and first amended bills, 
denied that the stock was bought by the firm or that the 
firm ever had it in its possession or under its control, or that 
it was left on special deposit with the firm. It was shown 
by the answers that no request was ever made by the plain¬ 
tiff or anybody for him for the certificates of stock or for 
any information concerning them or the stock. The answers 
of the defendants further show that Mearns retired from 
the firm on May 13, 1914, eight months prior, to the firm’s 
adjudication in bankruptcy, and that Williams retired on 
January 15, 1913, twenty-two months, or nearly two years, 
prior to said adjudication in bankruptcy; that wide pub¬ 
licity was given to such retirements and the taking over of 
deposits and assumption of liabilities of said firm by the 
remaining partners, and that the same was generally known 
throughout the community; and, in the case of Williams, 
that a complete and final settlement and accounting of all 
matters having any connection with his membership was 
made with the firm, and actual notice of his retirement 
brought home to the plaintiff shortly thereafter; that Wil- 
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Hams was not active in the firm’s affairs at the time of the 
transaction, knew nothing of it, and never had in any 
form whatever 200 shares of the stock of the Amalgamated 
Copper Company and does not know where the stock 
claimed by the plaintiff is, or where it has been since its al¬ 
leged purchase by Lewis Johnson & Co. 

Upon the hearing of the cause, evidence was adduced by 
both sides, and after consideration thereof it was the opin¬ 
ion of the Court that the case was not one cognizable by a 
Court of Equity, and a decree was passed dismissing the 
bill without prejudice to the right of the plaintiff to pro¬ 
ceed at law. From that decree the plaintiff has appealed 
to this Court. 

Argument. 

I. 

The defendants Mearns and Williams are charged with 
liability in this case because they happened to be members 
of the firm of Lewis Johnson & Co., on March 28, 1912, 
when 200 shares of the capital stock of the Amalmagated 
Copper Company are said to have been purchased by that 
firm for the plaintiff, as well as at the time it was sought 
to show by plaintiff’s evidence that said stock was con¬ 
verted by the firm to its own uses. As the plaintiff states 
in his bill, J. William Henry, was also a member of the 
firm on those occasions, and said Henry and one Benjamin 
W. Woodruff were the members of the firm at the tinie 
of its adjudication in bankruptcy in November of 1914. 
Why neither Henry nor Woodruff were made defendants in 
this action is best known to plaintiff. Henry was the head 
of the firm, according to testimony adduced by plaintiff, 
and quite evidently the dominating and most active member 
thereof (R., p. 48), and if there is any real desire on the 
part of the plaintiff to obtain information regarding the 
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stock in question or its whereabouts both Henry and Wood¬ 
ruff should have been made parties and compelled to dis¬ 
close for the benefit of plaintiff the information which he 
purports to desire from the defendants Mearns and Wil¬ 
liams, and which, in the nature of things, they are unable to 
furnish. It is submitted that to proceed against the defen¬ 
dants Mearns and Williams under the circumstances of this 
case without making Henry and Woodruff parties is unjust 
and inequitable, and that for failure so to make them parties 
the present bill is defective. This point was made in the 
answer of the defendant Mearns. 

The evidence shows that neither Mearns nor Williams has 
now or ever has had any personal knowledge of the trans¬ 
action involved or of the alleged disposition of the stock. 
In large measure they are dependent for their defense on 
what is disclosed by the books and records of the firm 
and those who kept them and had charge of them, and upon 
their ability to show knowledge of and acquiescence in their 
retirement on the part of the plaintiff and his acceptance of 
the new firm and reliance upon the new membership subse¬ 
quent to the dissolution of the firm of which they were a 
part. Whether the plaintiff’s case was one cognizable by 
a court of equity was also to be shown by these books and 
papers. They are and have been in the possession and 
custody of the trustees in bankruptcy, of whom Mr. J. Miller 
Kenyon, a law associate of Mr. Tucker of counsel for 
plaintiff, is one, and it is understood the papers have been 
at the office of plaintiff’s counsel, Mr. Tucker, testifying 
to the very large mass of Lewis Johnson & Co., papers in 
his office which was subjected to his examination. It is 
fair to assume, therefore, that in the preparation of the 
several bills which have figured in this case a very careful 
and critical inspection of these books and records was had, 
yet it is evident that counsel conceived that the disclosures 
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made by them were consistent with either of two theories 
(1) that the stock had never been bought for plaintiff at 
all, but was bought for the account and risk of the firm 
and that the firm misappropriated a credit on their books 
as bankers to which plaintiff was entitled, (2) that the stock 
was bought for the plaintiff; that the plaintiff left it with 
the firm on special deposit; and that their failure to return 
it to plaintiff constitutes a breach of trust. Acting upon 
the first theory, plaintiff filed his original and first amended 
bills, the latter being dismissed. He then adopted the sec¬ 
ond theory and filed a bill which embodied it, and which 
was likewise dismissed, but without prejudice to an ac¬ 
tion at law. It is clear that the action of the court in both 
instances was right, because under neither theory has plain¬ 
tiff shown himself entitled to a standing in a court of 
equity. 

After a consideration of the allegations of the bill and 
the evidence adduced at the hearing under the second 
amended bill, Mr. Justice Bailey filed a memorandum opin¬ 
ion as follows: 

'‘In this case no accounting is sought and under the 
proof the facts show a simple bailment. While the 
bill prayed for a discovery the answers of the defen¬ 
dant revealed no facts other than those which were 
within the knowledge of the complainant. I am of the 
opinion that the remedy at law is plain, adequate and 
complete, and that the bill should be dismissed without 
prejudice to an action at law.” 

II. 

% 

As found by the Court, no accounting was sought by 
the bill. A prayer for an accounting did appear in each 
of the first two bills, but any such prayer has been omitted 
from the bill now before the Court. But, however that 





may be, it is shown by the record that the defendants have 
no personal knowledge of any transaction in the particular 
stock involved, and it is obvious that any information as to 
the amount received for the stock, if sold, would have to 
be obtained from the books and records, which are now 
readily accessible to the plaintiff and not in the custody 
of the defendants Meams and Williams. And, under the 
allegations of the latest bill and the evidence in the case, 
it is plain that the stating of an account in any event would 
be a wholly unnecessary proceeding here. The bill alleges 
a deposit of stock, which stock has not been returned, and 
prays its recovery, or, if the firm sold it, then for a per¬ 
sonal decree against defendants Meams and Williams (be¬ 
cause of their former membership in the firm) for the 
highest price at which it was sold, or the highest value at 
any time since its sale, with interest, together with a com¬ 
mission charged plaintiff, and interest. Surely there 
is no occasion for an account there. An action at 
law for the stock or its value, readily ascertainable by proof, 
is the plain, simple, adequate and direct remedy. And even 
if an account were needed here, it is not such a one as in¬ 
dependently would justify the interposition of a court of 
equity. Assuming that the stock was sold, in one lot or in 
several, there could be nothing at all intricate about ascer¬ 
taining the value or values received; and it is 
now settled by the authorities that in such cases a court ol 
equity will not intervene, in the absence of other valid 
grounds of jurisdiction. “A bill in equity would only be 
necessary where the client sought to review the whole or a 
large portion of the transactions of the account between 
himself and his broker; however, if the objectionable trans¬ 
actions, matters, or items were few and isolated, the better 
and perhaps only remedy would by action at law.” Dos 
Passos on Stock Brokers and Stock Exchanges, 2nd Ed., 
p. 769. 




It will be shown hereinafter that there is no such fiduciary 
or trust relationship here as would warrant the asumption 
of jurisdiction by a court of equity. And that a bill in 
equity will not lie for an accounting merely where there is 
a plain, adequate, and complete remedy at law is so well 
settled that it is deemed unnecessary to cite authorities on 
the subject. An examination of the cases on which the quo¬ 
tations from Cyc. and the other two text or reference works 
cited by plaintiff in his brief on this subject are predicated 
will show that there was always present either a technical 
trust relationship, some important feature or features of an 
active trust, or some other indisputable ground of equity 
jurisdiction in conjunction with that of accounting or dis¬ 
covery. The case of Fischer v. Richl, 219 Pa. St., 505, 
evidently taken from a Cyc. annotation, is offset in the 
same paragraph by a contrary case in note 56, 1 Corpus 
Juris. 623. Even in the Fischer case, it is very evident 
that the court assumed jurisdiction originally because of the 
apparent complex nature of accounts involved. In the case 
of Bank v. Walker, 130 U. S., 267, also referred to in this 
connection in plaintiff’s brief, there was a clear case of a 
technical trust relationship where legal title was in one and 
equitable title in another, and the action was instituted by 
the beneficiary to enforce the trust. In Gerber v. Probey, 
44 App., D. C, 375, also cited by plaintiff, defendant was 
insolvent and the plaintiff was practically without remedy 
unless defendant was compelled to make discovery. In 
that case this Court said, p. 392, “The question of equity 
jurisdiction for discovery and relief is quite fully discussed 
in George v. Ford, 36 App., D. C., 315-329. That latter 
case strongly supports our contention in the case at bar, as 
does the case of Buzard v. Houston, 119 U. S., 347, which 
it follows and, we submit, those two cases show conclusively 
that the case here is not one cognizable in equity. 
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Discovery as an independent ground of equity jurisdic¬ 
tion practically is no longer recognized. A bill for dis¬ 
covery and relief can not be maintained where the relief 
sought is grounded on a claim for which the plaintiff has 
an adequate remedy at law. The right to enforce discov¬ 
ery through a court of equity must not be abused by at¬ 
tempting under this head to get a case heard in equity that 
is properly cognizable at law. Street on Federal Equity 
Practice, Vol. 2, Sec. 1870, citing Federal cases. 

The only discovery sought by the bill which it is sug¬ 
gested by plaintiff would give a court of equity jurisdic¬ 
tion is as to the whereabouts of the 200 shares of stock. 
Both the defendants Mearns and Williams in their answers 
under oath aver that they have no knowledge of the stock 
or of any transactions involving its purchase or sale. (An¬ 
swer of defendant Mearns, par. 4, R., p. 31; of defendant 
Williams, pars. 4 and 13, R., pp. 35, 40). In paragraph 13 
of his answer, defendant Williams states: 

“This defendant never had in any form whatever 
20C shares of the capital stock of the Amalmagated 
Copper Company in his possession; he does not know 
where the stock referred to in this paragraph of said 
amended bill is, nor where it has been since its pos¬ 
session by the said Lewis Johnson & Co., alleged in 
the bill of complaint.” 

It is perfectly clear from these answers, and there is 
no evidence to refute them, that these defendants have no 
personal knowledge of the stock in question other than 
that which is already in the possession of the plaintiff. Any 
information as to the dispositon of the stock or, if it has 
been disposed of, the value received for it, will have to be 
ascertained from the books and records of Lewis Johnson 
& Co., which it is understood are open to plaintiff and his 
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counsel at any time. Therefore it does not appear that 
discovery is necessary to a recovery by plaintiff, nor are 
the allegations of the bill sufficient to indicate such need. 
“Courts of equity are not inclined to maintain a bill merely 
for purposes of discovery at the present day, where the 
statutes have afforded ample means of procuring the evi¬ 
dence in an action at law, and this seems to be the sound 
view of the matter.” Curriden v. Middleton, 37 App. D. C., 
568, 572, affirmed in 232 U. S., 633. 

Besides all the above, the allegations and proof in plain¬ 
tiff’s case are clearly inconsistent with a prayer for dis¬ 
covery. He alleged and put in evidence at the hearing facts 
calculated to prove that the firm disposed of the stock in 
question within two months after it is said to have been 
purchased, and he claims that he is entitled to the highest 
value at which stock of that kind sold, with interest from 
the time of the alleged conversion. There is no allegation 
that there is a peculiar value attached to the stock, which 
makes the recovery of the particular shares important. The 
evidence shows that it is an active stock on the market, al¬ 
ways obtainable. Therefore, if the plaintiff is entitled 
to the stock or its value there is nothing in the way of his 
establishing his right in an action at law and obtaining 
speedy and adequate relief. Although the plaintiff in his 
bill alleges the insolvency of the defendants Meams and 
Williams, that is expressly denied by them under oath in 
their answers. 

III. 

Conceding for the moment that the plaintiff’s leaving the 
stock which he alleges was purchased for him out of moneys 
which he had on deposit with the copartners as bankers 
constituted a special deposit, nevertheless it was nothing 
but a simple bailment. A special deposit is a bailment, and 
implies the setting apart of the specific money or chattel 





deposited to be returned on demand. 1 Morse Banks & 
Banking, 4th Ed., 191, 193; Fogg v. Taylor, 109 Me., 109; 
39 L. R. A., N. S, 847. 

“In the case of a special deposit, the bank assumes 
merely the charge or custody of property, without 
authority to use it, and the depositor is entitled to re¬ 
ceive back the identical money or thing deposited. In 
such case the right of property remains in the depositor, 
and, if the deposit is of money, the bank may not 
mingle it with its own funds. The relation created is 
that of bailor and bailee, and not that of debtor and 
creditor.” 3 R. C. L., 150. 

A contract of bailment does not create such fiduciary 
relations between the parties as to give a court of equity 
jurisdiction of a suit for its enforcement, unless accom¬ 
panied by facts and circumstances from which it may be 
presumed that the intendment of the parties was to create a 
trust, or where the obligations imposed arose out of confi¬ 
dential relations. It is perfectly apparent that in the case 
at bar there was no intendment to create a trust, and it is 
equally clear that the obligations imposed did not arise out 
of confidential relations, the relationship between the par¬ 
ties at the time of the transaction being that of debtor and 
creditor, and no status of trust and dependence on one side 
and discretion on the other being created by a mere deposit 
of stock. 

The following case of Young v. Mercantile Trust Com¬ 
pany, 140 Fed., 61, affirmed in 145 Fed., 39, is so apt to 
the case at bar, and so clearly distinguishes the case of 
Manhattan Bank v. Walker, 130 U. S., 267, and the other 
cases relied on by plaintiff, that we quote it in full: 

“Hazel, District Judge. The bill is for an account¬ 
ing, and alleges that on or about June 24, 1902, the 
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United States Shipbuilding Company, a New Jersey 
corporation, bought certain properties from the com¬ 
plainant, for which he received securities amounting in 
the aggregate to upwards of $60,000,000; that the 
complainant thereupon delivered such securities to the 
defendant, as trustee and depositary, to hold and there¬ 
after deliver and distribute the same as directed and 
authorized by the complainant, and that the defendant 
received the securities and accepted the trust obliga¬ 
tion to so deliver and make distribution thereof; that 
an account has been demanded of the defendant, but 
none has ever been rendered in respect to such deposits 
or of the disposition made thereof. The bill also alleges 
‘on information and belief that in the disposition, dis¬ 
tribution, and disposal of the said securities the defen¬ 
dant has disregarded the rights of your orator, and 
has violated its duties as trustee to your orator, and 
his directions and wishes respecting the same.’ How 
the securities were disposed of, whether by sale or 
distribution, what complainant’s wishes or directions 
were, or in what particular his rights have been vio¬ 
lated, does not appear. The defendant has demurred 
on the grounds that the bill lacks equity, and that the 
court is without jurisdiction. 

“Complainant’s theory is that the defendant was 
depositary and trustee, and hence fiduciary relations 
existed between them entitling complainant to an ac¬ 
counting. The demurrant contends, on the other hand, 
that the transactions simply amounted to a naked de¬ 
posit, by which the relations of bailor and bailee were 
established. A court of equity doubtless has plenary 
power to determine the rights and liabilities arising 
between a trustee and the beneficiaries of a trust. It 
is evident, however, that the general allegation of trust 
or trusteeship, together with the object and purpose 
of its creation, is not here distinctly or sufficiently 
aveired. Tt is pertinent to inquire, what did the de¬ 
fendant undertake to do other than become depositary 
or bailee. The character of the trust, its extent or 
purpose, and whether in writing or by parol, is not dis- 
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closed. The essential elements of a trust, viz., a 
beneficiary, a trustee other than the beneficiary, the 
subject-matter of the trust relations, and surrender of 
the property and transfer of the title to the trustee, are 
not well pleaded. The claim that the orator parted 
with his property to the United States Shipbuilding 
Company upon receiving the securities, and then de¬ 
posited the same with the defendant under an implied 
arrangement that such securities were to be distributed 
as he might direct, in my judgment are not sufficient 
to establish such express or implied trust relations as 
would warrant the interposition of a court of equity. 
Certainly it would seem that specific and definite facts 
to warrant the interference of a trust relation should 
have been pleaded, instead of merely general aver¬ 
ments. The suggestion that the demurrer concedes 
the allegations of the bill is not entirely correct, as 
such admissions only include relevant facts, such as 
are well pleaded, and not conclusions of law. John 
D. Park & Sons Co. v. National Wholesale Druggists* 
Assn., 175 N. Y., 1, 67 N. E., 136, 62 L. R. A.,'632, 
96 Am. St. Rep., 578. The transaction, as pleaded, has 
all the earmarks of a mere deposit, and not of a trust, 
in which the legal title has passed to the trustee, and 
where the cestui que trust has the beneficial enjoyment. 
United States v. Union Pacific Railroad Co., 98 U. S., 
619, 25 L. Ed., 143. ‘The term “trust” * says Chancel¬ 
lor Kent in Kane v. Bloodgood, 7 Johns. Ch., 90, 11 
Am. Dec., 417, ‘is a very comprehensive one. Every 
deposit is a direct trust. Every person who 
receives money to be paid to another, or to 
apply to a particular purpose, is a trustee. The cases 
of hirer and letter to hire, borrower and lender, pawner 
and pawnee, principal and agent, are all cases of ex¬ 
press trust, etc. It has never been held, however, 
that these and the like cases are such technical trusts 
as to bring them within our limited equity jurisdiction.’ 
Complainants, contending that trust relations existed 
between the parties, places reliance upon the cases of 
Manhattan Bank v. Walker, 130 U. S., 267, 9 Sup. 
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Ct, 519, 32 L. Ed., 959, and Clews v. Jamieson, 182 
U. S., 461, 21 Sup. Ct., 845, 45 L. Ed., 1183, which 
cases I deem clearly distinguishable. In each there is 
present a stated beneficiary, who instituted the action 
to enforce the trust, and for whose benefit the special 
deposits were made; and, moreover, the trust char¬ 
acter of the transaction was plainly recognized by the 
depositaries. Hence the contention of the defendant, 
the Mercantile Trust Company, that a trust relation¬ 
ship is not apparent from the bill is sustained. 

“The next point is whether the relations between 
the contending parties were of a fiduciary charactei. 
Assuming the relations of bailor and bailee to have ex¬ 
isted, the question naturally arises whether a fiduciary 
responsibility was imposed thereby. That the trans¬ 
actions of principal and agent, bailor and bailee, and 
pledgor and pledgee are not cognizable in equity is 
clear, unless accompanied by facts and circumstances 
from which it may be presumed that the intendment 
of the parties was to create a trust, or where the obliga¬ 
tions imposed arose out of confidential relations. Mil¬ 
ler, et al, v. Kent, et al (C. C.) 16 Fed., 13; Sawyer 
v. Atchison, T. & S. F. R. Co. (C. C.) 119 Fed., 252; 
Marvin v. Brooks, 94 N. Y., 71; American Spirits 
Mfg. Co. v. Easton, et al., (C. C.) 120 Fed., 440; 
Upshur v. Briscoe, 138 U. S., 377, 11 Sup. Ct., 313, 
34 L. Ed., 931. To the same effect, see Sanford v. 
Sanford, 139 U. S., 642, 11 Sup. Ct., 666, 35 L. Ed., 
290, and Minnesota v. Northern Securities Co., 184 
U. S., 199, 22 Sup. Ct., 308, 46 L. Ed., 499. My con¬ 
clusion is that such facts and circumstances as are 
essential to confer jurisdiction on this court are not 
pleaded, and hence the point is well taken.” 

“The demurrer is sustained, with costs, leave, how¬ 
ever, being granted the complainant to amend within 
20 days; otherwise the bill is dismissed.” 

In confirming the above decision, the Circuit Court of 
Appeals said: 
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“In my opinion, the ground of action alleged in the 
amended bill does not differ in any essential respect 
from that alleged in the original bill. The amended 
bill alleges that the defendant has delivered to the 
vendors of the property sold the portion of the securi¬ 
ties to which they were entitled. The remaining securi¬ 
ties, therefore, are the property of the complainant, 
and in my opinion are held by the defendant as a mere 
depositary or bailee, and the complainant has a com¬ 
plete remedy by an action at law to enforce his rights 
to his property. I concur in the opinion of Judge 
Hazel that, under the authorities and particularly under 
the statute providing that in the federal courts equity 
has no jurisdiction when there is an adequate remedy 
at law, this bill can not be maintained. The demurrer 
is sustained, and, as the complainant has already once 
amended the complaint in order to meet the precise 
objection, I think that final judgment should be or¬ 
dered in the defendants’s favor on the demurrer.” 

In the recent case of Engle v. McNeill, 47 W. L. R., 115- 
116, this Court said: 

“Plaintiff, so far as this bill shows, had an adequate 
remedy at law, and there is a total failure to state 
grounds upon which equity jurisdiction can be in¬ 
voked. ‘It is a settled principle of equity jurisprudence 
that courts thereof have no jurisdiction to grant relief 
where plain and adequate remedy can be had at law. 
This rule is necessarily most closely adhered to in all 
of the United States Courts. It is declared in the 
Judiciary Act, in strict accord with those provisions of 
the Constitution which establish the distinction between 
law and equity, and preserve the right of trial by jury 
in all cases at law where the value in controversy shall 
exceed twenty dollars. This right is not compensated 
by sending issues out of chancery to be tried by jury, 
and is therefore to be carefully guarded from the en¬ 
croachments of courts of equity.’ Hess v. Horton, 2 
App. D. C., 81, 22 Wash. Law Rep., 73.” 
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In the case of Brisscll v. Knapp, 155 Fed., 809, a bill 
in equity alleged that Knapp held the certificates of stock 
of a stockholder named Longabaugh under a pooling agree¬ 
ment which required him to return the same to Longabaugh 
or his assigns; that complainant purchased said stock from 
the owner, taking an assignment of the pooling certificates 
and also the stock; that defendant was notified of the pur¬ 
chase, but refused to permit a transfer of the stock to him 
on the 1>ooks of the Company, which, under the laws of the 
State, was necessary to give legal title to plaintiff, but defen¬ 
dant through fraud secured a judgment against the former 
owner, under which he caused the stock to be sold, purchased 
the same and had the stock issued to himself and transferred 
to his name on the Company’s books. The Court decided 
that the defendant held the stock in trust for complainant, 
who was the equitable owner, and that the complainant was 
without an adequate remedy at law, since, not having the 
legal title to the stock, he could not recover it by an action 
at*law. As to the relationship between Knapp and Longa¬ 
baugh the Court said: 

% 

‘The defendant also contends that the complainant 
has an adequate remedy at law, and that he has not 
stated facts sufficient to' entitle him to equitable relief. 
These objections will be considered together. The al¬ 
legation of the bill is that the certificate of the Tonopah 
Home Mining Company’s stock was duly issued and 
subsequently placed in the hands of defendant, as vice- 
president of said company, to be held in trust under a 
pooling agreement for the use and benefit of Longa¬ 
baugh. The defendant appears to have been charged 
with no other duty under the agreement, than the 
mere custody of this stock until August 12, 1904, when 
it was to be delivered to Longabaugh or his assigns. It 
is alleged that Knapp had full control of the stock, and 
that it was held in trust; but otherwise it does not ap- 
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pear that he had any other title or interest than the 
possession of the certificate, or that he had any power 
to dispose of it. The stock was issued in the name of 
Longabaugh, and stood on the books of the Company 
in Longabaugh’s name. Knapp had neither the legal 
nor the equitable title. Both titles were vested in Long¬ 
abaugh. There is nothing in the pleadings indicating 
a relation of confidence in one side and discretion on 
the other. Knapp was therefore a bailee, rather than a 
trustee. Brown v. Spohr (Sup.) 84 N. Y. S., 998; 
Young v. Mercantile Trust Co., (C. C.) 140 Fed., 61.” 

In Taylor v. Turner, 87 Ill., 296, where a commission 
merchant to whom produce had been consigned to sell on 
commission, refused to pay over the proceeds to the owner 
or account for the goods, the bill in chancery alleged that 
the commission merchant took the proceeds in trust for him 
and held them as trustee. The Court said: 

“It seems to us to be a simple case of bailment of 
property to a factor to sell, and his refusal to pay over 
the proceeds of the sale to the owner of the property, 
and we know not why the legal remedy of an action 
for money had and received is not ample. If, by the 
allegation that the property was received upon a trust 
the case may be brought within the jurisdiction of a 
court of chancery, we do not see why it might not 1>e 
the same in every case of the bailment of personal prop¬ 
erty. Blackstone’s definition of bailment is, ‘a delivery 
of goods in trust, upon a contract expressed or implied, 
that the trust shall be faithfully executed on the part 
of the bailee.’ 2 Black. Com., 451. So that a trust 
may be predicated of every case of bailment. 

“And we do not see why, in like manner all that large 
class of cases where the action for money had and re¬ 
ceived for another’s use is maintained, might not be 
drawn within the jurisdiction of a court of equity by 
making the allegation of the receipt of the money in 
trust to pay the same over to another. 
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“Trusts, though in general of a peculiar and exclu¬ 
sive jurisdiction in equity, are sometimes cognizable at 
law, as in the cases above mentioned and the one now 
before us; and when so cognizable and the remedy at 
law is adequate and complete, as we regard it here, we 
think that such remedy should be pursued, and that it 
should not be left with a plaintiff at his will, by the 
selection of the forum, to deprive the defendant of the 
much prized privilege of trial by jury which exists at 
law. (Citation.) 

“On the last ground the decree will be reversed, and 
the cause remanded with directions to the court l^elow 
to dismiss the bill without prejudice.” 

In Tennessee Packing & Provision Co. v. Fitzgerald 
Bros., 140 Ill. App., 430, a bill for an accounting was filed. 
There was an agreement between appellant and appellees 
whereby appellant was to consign to appellees from time to 
time packing house products to be sold, collect the money, 
and remit to appellant, less commissions and charges. Cer¬ 
tain products to the value of $1,200 were delivered to ap¬ 
pellees, and sold by them in the regular course of business to 
various houses. It was alleged in the bill that under the 
terms of the agreement it was the duty of the appellees to 
account to appellant for said products and to pay over the 
moneys collected in payment therefor after deducting their 
commissions and charges; that appellant had frequently re¬ 
quested appellees to render an account, but they failed and 
refused to comply with its requests; that said account was 
intricate and consisted of a large number of items, and that 
appellant had no means of ascertaining or determining for 
what sums appellees sold said products or what moneys had 
been collected and received in payment therefor. The bill 
prayed a discovery and accounting and a decree for the 
amount found due the appellant. The bill was demurred 
to, one of the grounds of demurrer being that appellant 






had a complete and adequate remedy at law. The Court 
said: 

% 

“It appears from the bill, we think, that the recovery 
here sought is of a purely legal demand, for which, if 
appellees are liable at all, the recovery could be had in 
an appropriate action at law. If appellees have sold 
the goods consigned to them by appellant, and have not 
accounted for them to appellant, as alleged in the bill, 
an action at law could l)e maintained for the amount 
due to appellant. The bill shows that only one con¬ 
signment was made to appellees, and although it is 
averred in the bill that the account is intricate, facts 
are not averred which support this conclusion of the 
pleader, and no reason is perceived in the nature of the 
transaction why a court of law is not competent to 
afford an adequate and ample remedy for enforcing the 
personal liability of the appellants for their alleged fail¬ 
ure to account for and pay over the proceeds of the 
property according to their contract. In actions cog¬ 
nizable at law, the mere fact that an .accounting is nec¬ 
essary, even where there are cross accounts is insuffi¬ 
cient to give a court of equity jurisdiction, the general 
rule being that a proper case is presented when the rem¬ 
edies at law are inadequate. (Citations.) 

“It is insisted, however, that the bill shows, and the 
demurrer admits, that a fiduciary relation existed be¬ 
tween appellant and appellees which in itself imposed a 
duty upon appellees to render an accounting, and that 
there was, moreover, an agreement to account, and that 
this, in connection with the other facts alleged, calling 
for a discovery, makes a case for a court of equity. 

“A sufficient answer to this contention is that as the 
equity jurisdiction depends upon the discovery sought, 
the bill must be so framed as to require it. The bill 
must show by apt allegations that the facts sought to 
be* discovered are material to sustain complainant’s 
cause of action, and that such facts are incapable of 
proof in a court of law, and can only be established by 
discovery from the defendant. In other words, the bill 





must show the discovery to be indispensable to the at¬ 
tainment of justice. (Citations.) The bill fails to 
show this, and, in our opinion, the demurrer was prop¬ 
erly sustained on this ground. 

“The fiduciary relation set out in the bill does not 
fall within any recognized class of trusts over which 
equity takes jurisdiction. (Quoting Taylor v. Turner, 
87 Ill., 296.) The Court then quotes: 

“ ‘Where one person employs another as an 
agent, loans money, or sells property on credit, a 
confidence and trust is imposed to a greater or less 
extent, and yet such transactions have never been 
regarded by courts as falling within any recog¬ 
nized class of trusts.” IVccr v. Grand, 88 Ill., 

490/ ” 

In the case of Richardson v. Shaw, 209 U. S., 365, cited 
by plaintiff’s counsel, the question of the jurisdiction of a 
court of equity was not at all involved. That was a bank¬ 
ruptcy case, founded upon facts showing a distinct under¬ 
standing between the broker and his customer that “it was 
the custom of the market to deliver shares from broker to 
customer of the same amount without regard to whether 
they were the identical shares received.” That case did not 
in any respect deal with the jurisdiction in equity to enter¬ 
tain a bill based upon an actual special deposit such as is 
claimed in the case at bar. 

It is respectfully submitted that the authorities quoted 
above amply sustain the finding of the lower court that the 
action of the plaintiff in leaving the stock with the firm of 
Lewis Johnson & Co., constituted nothing more than a sim¬ 
ple bailment. And that considering it as a trust, as all bail¬ 
ments are trusts in a sense, nevertheless it is not such a trust 
relation as would justify the exercise of the concurrent juris¬ 
diction of equity, in the absence of a clear showing that as 
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speedy and adequate a remedy was not available in an action 
at law. 

In 1 Pomeroy’s Ed. Jur., 3d Ed., Sec. 178, it is said: 

“Cases in which the remedy is a mere recovery of 
money do not ordinarily come under the concurrent 
jurisdiction. Where the primary right of the plaintiff 
is purely legal, arising either from the non-performance 
of a contract or from a tort, and the money is sought 
to be recovered as a debt or as damages, and the right 
of action is not dependent upon or connected with any 
equitable feature or incident, such as fraud, mistake, 
accident, trust, accounting or contribution, and the like, 
full and certain remedies are afforded by actions at 
law, and equity has no jurisdiction; these are cases es¬ 
pecially within the sole cognizance of the law. This 
proposition does not state the entire doctrine. Even 
when the cause of action, based upon a legal right, does 
involve or present, or is connected until, some particular 
feature or incident of the same kind as those over which 
the concurrent jurisdiction ordinarily extends, such as 
fraud, accounting, and the like, still, if the legal remedy 
bv action and pecuniary judgment for debt or damages 
would l>e complete, sufficient and certain—that is, 
would do full justice to the litigant parties—in the par¬ 
ticular case, the concurrent jurisdiction of equity does 
not extend to such a case. For example, whenever an 
action at law will furnish an adequate remedy, equity 
does not assume jurisdiction because an accounting is 
demanded or needed, nor because the case involves or 
arises from fraud, nor because a contribution is sought 
from persons jointly indebted; nor even to recover 
money held in trust where an action for money had and 
received unit lie.” 

The learned author cites manv authorities for this state- 
ment of the law, among which is Gaines v. Miller, 111 U. S., 
395, where the Court dismissed a bill to recover moneys 
due by an agent upon a wrongful sale of land, stating: 
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“It is, therefore, simply a case of money had and re¬ 
ceived by him for the use of the appellant, and a declara¬ 
tion in assumpsit in the common counts would have 
fully stated the appellant’s cause of action. Whenever 
one person has in his hands money equitably belong¬ 
ing to another, that other person may recover it by 
assumpsit for money had and received. Pickford v. 
Bankes, 13 East., 20; Spratt v. Hobhouse, 4 Bing., 
173; Israel v. Douglass, 1 Hen. Bl., 239; Beardsley v. 
Root, 11 Johns., 464; Hale v. Marston, 17 Mass., 575; 
Claflin v. Godfrey, 21 Pick., 1. The remedy at law is 
adequate and complete.” 

IV. 

We are confident this Court will find, as did the Court 
below, that on the theory of plaintiff’s second bill, as on that 
of his other two bills, he has failed to make out a case for 
relief in equity. But, let us suppose this Court to take the 
view that a special deposit, such as that alleged in plaintiff’s 
second amended bill, amounts to something more than a 
mere bailment, then it would be pertinent to inquire whether 
such a special deposit was proved. 

W. Morris Lammond, who for 17 years prior to the fail¬ 
ure of the firm of Lewis Johnson & Co., had been its book¬ 
keeper and managing clerk, testified (R., p. 48): 

“If the shares of stock bought on Tuckerman’s ac¬ 
count had been delivered to the firm of Lewis Johnson 
& Company, they would have been placed in an en¬ 
velope marked with his name and deposited in the 
vault; that no such stock was found in the vault after 
the firm’s bankruptcy. There is no entry in the records 
of Lewis Johnson & Company to show that the stock 
bought by their New York correspondent had ever been 
delivered to them and ‘it never was delivered to the firm 
of Lewis Johnson & Company at all, so far as I know. 
If it had been delivered to anybody it would appear on 
the firm books. I have no reason to believe that it 
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was ever placed in an envelope in the safe marked 
“Tuckerman.” Neither the 200 shares purchased for 
the credit of Tuckerman nor the 100 shares purchased 
for the credit of Cook was ever delivered to the firm 
of Lewis Johnson & Company. It was kept in New 
York all the time by Post and Flagg subject to the de¬ 
mand of Lewis Johnson & Company when they should 
make a demand.’ ” 

“The use of the word ‘long’ in this account in the 
ledger signifies that where the said word occurs 200 
shares of Amalgamated Copper were the property of 
Mr. Tuckerman, not that any particular 200 shares 
were his property but that he w as entitled to the deliv- 

erv of 200 shares of said stock.” 

* 

The other testimony of this witness on the question of 
the purchase of the stock shows that Lewis Johnson & 
Company traded in Amalgamated stock on their own ac¬ 
count as well as for customers, and that on March 28, 1912, 
they bought 300 shares of Amalgamated Copper stock, one 
block of 100 shares at 79^4 on account of one L. M. Cook 
and another block of 200 shares at 80 on their oum account 
and for their own risk , the price of which, however, they 
charged to the banking account of the plaintiff. 

There is no evidence that the plaintiff informed the firm 
that he was leaving any stock with them on special deposit 
for any particular time or for any particular purpose or that 
the firm agreed to accept and keep the stock as a special de¬ 
posit. In plaintiff’s own deposition, in answer to a cross¬ 
interrogatory (R., p. 54), he stated: 

“All the information that I have concerning the pur¬ 
chase of the 200 shares of Amalgamated Copper for 
me is based on the notice I received from the firm that 
it had bought the shares for me, from the periodical 
statements of account rendered to me, and from w r hat 
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was reported to me by my counsel as the result of an 
examination of the firm's books after it went into bank¬ 
ruptcy.’’ 

And he further testified (R., p. 54) that he made no de¬ 
mand for the stock before the failure of the firm. In order 
to establish a breach of trust relating to a special deposit, it 
would seem reasonable to suppose that a demand for the 
stock would have been alleged and proved. 

It is worthy of note that although the plaintiff claims that 
this stock was purchased through Post & Flagg, no one 
connected with that firm was called to testify on the sub¬ 
ject. If the stock was purchased through them, it is fair 
to assume their books would show it, yet notwithstanding 
that its purchase was denied by the defendants no attempt 
was made to corroborate the entries in the books of Lewis 
Johnson & Co. 

It would thus appear that the evidence adduced tended 
to prove, not a case of special deposit of such a nature as 
would give equity jurisdiction, but a case of the misappro¬ 
priation of a credit with Lewis Johnson & Company as 
bankers to which plaintiff was entitled. Since the relation¬ 
ship existing between a bank and a depositor is that of 
debtor and creditor, a court of equity can not require the 
bank to keep and perform its contract with the depositor, 
the depositor’s remedy at law is adequate. Central Saznngs 
► Bank v. Amalgamated Society , etc., 134 Pac., 1007 (Colo. 

Ct. of App., 1913). In that case, the Court said: “If 
creditors are permitted to bring their actions in a court of 
equity and enforce the decree rendered in their favor by 
contempt proceedings, such courts would soon become the 
sole resort of creditors, and our prisons would need to be 
greatly enlarged.” 

In the case of Burton v. United States, 196 U. S., 283, 
1 c 301, the relation which exists between a depositor and 


\ 


v 



26 


a bank was clearly pointed out. There the Court used the 
following language: 

“The general transactions between the bank and a 
customer in the way of deposits to a customer’s credit 
and drawing against the account by the customer con¬ 
stitute the relation of creditor and debtor. As is 1 said 
by Mr. Justice Davis, in delivering the opinion of the 
Court in Bank of the Rcf>ubltc v. Millard, 10 Wall., 
152, in speaking of this relationship, page 155: 

“ ‘It is an important part of the business of 
banking to receive deposits, but when they are re¬ 
ceived. unless there are stipulations to the con¬ 
trary, they belong to the bank, 1>ecome part of its 
general funds, and can be loaned by it as other 
moneys. The banker is accountable for the de¬ 
posits which he receives as debtor, and he agrees 
to discharge these debts by honoring the checks 
which the depositors shall from time to time draw 
on him. The contract between the parties is purely 
a legal one, and has nothing in the nature of a 
trust in it. This subject was fully discussed by 
Lords Cottenham, Brougham, Lyndhurst, and 
Campbell in the House of Lords in the case of 
Foley v. Hill, 2 Clark & Finnellv, 28, and they all 
concurred in the opinion that the relation between 
a banker and customer, who pays money into the 
bank, or to whose credit money is placed there, is 
the ordinary relation of debtor and creditor, and 
does not partake of a fiduciary character, and the 
great weight of American authorities is to the 
same efifect.’ ” 

In Braucr v. Laughlin, 235 Ill., 265, 274, the Court said: 

“Where a court of law is competent to afford an 
adequate and complete remedy, courts of equity will 
remit the parties to the courts of law, where the right 
of trial by jury is secured to them. In such cases either 
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party has a right to demand that the matter of the de¬ 
fendant’s liability be submitted to a jury according to 
the courts of the common law, and unless some special 
and substantial ground of equity jurisdiction be al¬ 
leged, and, if necessary, proved, such as that a lien 
exists for the money demand which can not be ade¬ 
quately enforced at law, or that discovery is necessary 
to a recovery by complainant, or other like equitable 
considerations affecting the adequacy of the remedy at 
law, courts of equity will decline to interfere. These 
principles are familiar to every lawyer, and have cer¬ 
tainly received the approval of this Court.” 

If it should seem to the Court that the plaintiff has by his 
evidence made out the case charged in his original and first 
amended bills rather than that laid in his last bill, it is sug¬ 
gested that he definitely abandoned that case, and it is not 
now before the Court. Plaintiff having withdrawn all 
charges of fraud and all prayers for an accounting, and hav¬ 
ing placed his case on the narrow ground of special deposit, 
was required to prove the case alleged. If he has proved 
some other case he can not recover under the present plead¬ 
ings. “The Court will not look back into the record and 
adjudge in favor of an apparent right in the plaintiff unless 
the plaintiff have himself put his action upon that ground.” 
Andrew’s Stephen’s pleading, 2d Ed., Sec. 140. 


V. 

What has already been said as to the failure of the plain¬ 
tiff to make out the case alleged in his bill, and, in any event, 
to make out a case cognizable in equity it is respectfully sub¬ 
mitted ought to be sufficient to dispose of this appeal. How¬ 
ever, there is another phase of the case which should abso- 
lutelv absolve the defendant Williams from any liability 
in the premises. 

The evidence in the case shows: 
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(a) That Charles P. Williams retired as a partner of the 
firm of Lewis Johnson & Company on January 15, 1913, 
and that at that time he had an agreement with the remain¬ 
ing members of the partnership under which, for a valuable 
consideration, they were to assume all the debts, liabilities, 
and obligations of the partnership and to indemnify and 
save harmless the said Williams from the results of any 
failure on their part to meet the same. This Williams testi¬ 
fied to without objection, and the original of the agreement 
was admitted as evidence of said settlement (R., pp. 35, 54). 

(b) That the fact of Williams’ retirement and the dis¬ 
solution of the firm was published in the Washington Post 
and all the other daily newspapers of Washington in the 
form of special notices, and news items as well, not once but 
a number of times in succession in the issues of the papers 
of the dates immediately following the day of Williams’ 
retirement, and that the plaintiff Tuckerman, according to 
his own testimony, took the Washington Post and was a 
regular reader thereof at that time (R., p. 54). 

(c) That on January 15, 1913, an engraved notice over 
the signature of Lewis Johnson & Company of the retire¬ 
ment of the defendant Williams and the admission to mem- 
l>ership of Benj. W. Woodruff was sent to the banks, the 
members of the Stock Exchange, and customers of Lewis 
Johnson & Company, a copy of the same reaching the de¬ 
fendant Williams himself as a member of the Washington 
Stock Exchange (R., pp. 37, 49, 55). 

(d) That the firm of Lewis Johnson & Co. had been 
established since 1858, and was one of the largest firms of 
its kind in Washington or in the country and did an ex¬ 
tremely large volume of business (R., p. 49), and the retire¬ 
ment of the defendant Williams and the dissolution of that 
long-established firm was at the time a matter of general 
reputation, notoriety, and comment, throughout the com¬ 
munity (R., p. 49). 





(e) That the plaintiff Tuckennan was an important cus¬ 
tomer of the firm of Lewis Johnson & Company (R.> p. 4-9), 
doing business with it for years in comparatively large 
volume before the retirement of Williams, and continued to 
do business with the new firm thereafter (R., p. 52). 

(f) That the plaintiff Tuckerman admitted that in 1913 
he heard “rumors” of the retirement of Charles P. Williams 
from the firm (R., p. 53). 

(g) That prior to the retirement of Williams the letter¬ 
heads of Lewis Johnson & Company bore conspicuously the 
names of the partners, “J. William Henry, William A. 
Meams, Chas. P. Williams”; that upon the retirement of 
Williams and the dissolution of the firm the old letterheads 
were used until exhausted, the name “Chas. P. Williams ’ 
being stricken off with three heavy, black, printed or en¬ 
graved lines, and the name “Benj. W. Woodruff” inserted 
in heavy, black, printed or engraved type immediately there¬ 
under ; that when the supply of these conspicuously marked 
letterheads was exhausted, letterheads showing as partners 
“J. William Henry, William A. Meams, Benj. W. Wood¬ 
ruff” were used by the firm; that subsequent to the retire¬ 
ment of Williams’ the plaintiff admitted the receipt by him 
of letters from the new firm at regular or irregular inter¬ 
vals, notifying him of the state of his account, crediting of 
dividends, etc. (R„ p. 55), and this testimony was substan¬ 
tiated by copies of the letters themselves which were per¬ 
mitted to be read in evidence from the properly identified 
letter-press books of the firm, the dates of which letters 
showed them to have been written on the letterheads de¬ 
scribed above as being used subsequent to the retirement of 

the defendant Williams (R., pp. 35, 39, 48, 55). 

Now, putting aside for the moment the fact that the re¬ 
tirement of Williams and the dissolution of the firm were 
brought home to the plaintiff by letters which he admits re- 
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ceiving shortly after Williams’ retirement and thereafter, 
which plainly bore the evidence of such retirement, it is 
respectfully submitted that no other reasonable inference 
can be drawn from the other facts’ in the case than that he 
had actual notice of the withdrawal of Williams and the 
dissolution of the firm within a few days thereafter. Di¬ 
rect and positive proof is not required to show that plain¬ 
tiff had actual notice. Comparatively speaking, few things 
of this kind are susceptible of positive proof. If in such 
cases positive proof in its strict sense were required, in the 
great majority of instances it would be well-nigh impossible 
to bring home notice to a party whose interests might lie in 
a denial of such notice. Here was a firm, one of the oldest, 
best known, and most respected private banking and broker¬ 
age houses in Washington, and in fact in the country, dis¬ 
solved by the retirement of a well-known member, the fact 
of such dissolution and retirement being published in suc¬ 
cessive issues of each and all of the daily newspapers of the 
District at the time, the plaintiff admitting that he took and 
was a daily reader of at least one of them, the Washington 
Post; announcements having been sent through the mails 
to the banks, members of the Stock Exchange, and cus¬ 
tomers ; the dissolution and retirement, according to the tes¬ 
timony of the witness Lammond, one of the plaintiff’s own 
witnesses, being a matter of public reputation and notoriety 
in the community; plaintiff an important customer 
of the dissolved firm, and a man of means actively 
trading in stocks, moving in the financial circles of the Dis¬ 
trict, and even visiting the place of business of the new 
firm; yet, with all of this, he says the best information he 
had consisted of “rumors” of Williams’ retirement and the 
dissolution of the firm. We submit that what occurs to him 
now as rumors could not, under the circumstances enumer¬ 
ated, have been anything less than statements of fact, either 
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related to him directly or overheard by him, and that even 
regarding them as rumors, he must be assumed to have done 
what any man of ordinary prudence having important busi¬ 
ness relations with the firm would have done, and that is to 
verify those rumors in order that he might at least ascertain 
the make-up of the new firm to whom he was to continue to 

entrust his money and his affairs. 

In Holt v. Allcnbrand, 52 Hun. (N. Y.), 217, 4 N. Y. 

Supp., 922, it was held that: 

“It is not necessary, in order to charge a customer 
with notice of the retirement of a member of a firm 
with which he has been accustomed to deal, that the 
notice of the fact *should be positive and explicit. It 
is enough if it is such as to put him upon inquiry; that 
is, sufficient to suggest to a reasonably prudent man 
that it is the part of prudence to inquire whether the 

fact is so.” 

• f 

i 

In Carr v. Coffin , 145 Mass., 552, 15 N. E., 146, where 
Carr and Coffin did business under the firm name of Carr, 
Brown & Co., and Carr withdrew and Coffin continued the 
business under the same firm name, and Coffin sent to one 
Swift, with whom they had had previous dealings, a letter 
with the printed heading “Edward Coffin,” under the firm 
name of Carr, Brown & Co., the letter was admitted to show 

notice of the dissolution to Swift. 

In Coddington v. Hunt, 6 Hill (N. Y.), 595, it was said: 

“Notice of the dissolution of a firm to one of its 
former customers may be inferred from circumstances. 

In that case the fact that the plaintiff lived in the com¬ 
munity and continued to do business therein, and that the 
sign of the firm had lieen changed, was held sufficient to 
charge him with actual notice, although he asserted that he 

knew nothing about it. 
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In Irby v. Vining, 2 McCord (S. C.), 379, the Court said: 

“If such circumstances are proved as leave no ra¬ 
tional doubt on the mind that one knew of the dissolu¬ 
tion of the co-partnership, this is certainly as satisfac¬ 
tory as direct and positive proof.” 

In Treadwell v. Wells, 4 Cal., 260, the Court held that the 
publication of a notice of dissolution in a newspaper taken 
by a previous dealer is a fact from which the jury may in¬ 
fer actual notice, and this case also held that other papers 
not taken by him may properly be admitted in evidence by 
way of establishing the publicity of the notice and raising a 
presumption of actual knowledge of the fact. 

To the same effect is Page v. Brant , 18 Ill., 37; Martin 
v. Walton, 1 McCord (S. C.), 16. 

In Bar v. Williams, 20 Ark., 171, it was held that the 
words “in liquidation” under the firm signature of a note is 
a circumstance from which a jury may infer a notice of 
dissolution to the payee. 

In Barfoot v. Goodall, 3 Camp., 147 (Eng.), notice by 
change in printed checks was held sufficient. 

But strongly as all the above circumstances point to actual 
notice on the part of the plaintiff in the case at bar, and 
which we say with confidence make out a case of actual 
notice as contemplated by law, we are not left to those cir¬ 
cumstances alone, because we have introduced undisputed 
evidence of facts which can and do show nothing less than 
that the plaintiff received into his own hands letters from 
the new firm on the face of which appeared plainly and un¬ 
mistakably the evidence of the retirement of the defendant 
Williams and in such a conspicuous manner that none but a 
blind man could fail to see it. This certainly constitutes 
what has been uniformly accepted by the courts as actual 
notice in cases of this kind. 







The plaintiff himself in his bill admits by necessary in¬ 
ference that he had actual knowledge of the retirement of 
the defendant Williams and thereafter relied upon the new 
firm, because in paragraph 6 of his second amended bill 
(R., p. 23) he says, after referring to the retirement from 
the firm of the defendants Mearns and Williams, “Of the 
said withdrawal of said defendant Mearns this plaintiff had 
no knowledge.” He is careful not to allege that he did not 
have knowledge of the retirement of Williams. 

Having established that the plaintiff Tuckerman in the 
case at bar had the actual notice required by law, we will 
proceed to show why, by reason thereof, and his subsequent 
conduct, his claim is inequitable. 

The plaintiff in this case was a man who bought and sold 
stocks for his personal profit. He had dealt with the broker¬ 
age firm of Lewis Johnson & Co. for years. He knew of 
the retirement of the defendant Williams, which occurred 
in January, 1913 , and the consequent absolute dissolution 
of the old firm. He nevertheless elected to continue his 
business relations with the new firm, necessarily relying 
upon the credit of the new r partners. His position is that 
he allowed certain stock purchased for him on telegraphic 
order on March 28 , 1912 , and which he says he purchased 
to be sold at an opportune moment, to remain with the new 
co-partnership until May, IQIJ- On that date the defendant 
Mearns retired from the firm (May 13, 1914), and this 
second co-partnership was dissolved and a third one set up. 
The plaintiff did not even then call for the stock which he 
says he bought to be sold at a moment’s notice, but allowed 
it to remain with the third firm until that firm was adjudi¬ 
cated a bankrupt in November, 1914 . Then in accordance 
with the course of conduct he had consistently pursued 
theretofore of relying on the credit of the members of the 
new co-partnerships, he presented his claim in bankruptcy. 
And it was not until some time later that he for the first time 
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indicated to the defendant Williams by filing suit against 
him that he intended to hold him liable for the alleged loss 
of his stock on the strength of the fact that Williams hap¬ 
pened to be a partner of the firm of Lewis Johnson & Com¬ 
pany at the time he alleges it was purchased some years 
l)efore. The suit was dismissed, and after several amend¬ 
ments the action now under consideration by the Court was 
filed August 1916 . 

The plaintiff’s witness, Lammond, testified on the stand 
that the condition of Lewis Johnson & Co. was such in the 
two years immediately following the purchase of the stock 
in question, that is, all during the time of Williams’ mem¬ 
bership and in fact for a year afterwards that the same or its 
value could and would at any time have been delivered to 
the plaintiff for the mere asking (R., p. 49), but the plain¬ 
tiff says (relying on the credit of the members of the suc¬ 
cessive firms) that he never asked for it. He sat by for a 
couple of years while the stock which he says he purchased, 
not to hold as an investment but as a matter of speculation, 
to be sold at a moment’s notice, passed from the hands of 
one firm to another and thence to still another without ask¬ 
ing for it, or about it, or giving any order with respect of it 
until the last firm went into bankruptcy and the plaintiff 
realized that his confidence in the changing membership in 
the firm of Lewis Johnson & Co. had been misplaced, and 
then sought relief in the bankruptcy proceedings. Then, 
some time subsequent to the adjudication in bankruptcy, 
and as an afterthought apparently, it occurred to him that he 
might hold liable those who happened to be members of the 
firm of Lewis Johnson & Co. at the time the alleged order 
for the purchase of the stock was placed, among them the 
defendant Williams, who had retired nearly two vears be¬ 
fore, and of whose retirement he had knowledge. 

There is affirmative testimony in the case, undcnied, that 
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the defendant Williams was ill in bed at the time this stock 
is said to have been purchased; that he was in bed for a 
month or more, and after leaving his bed was absent from 
the city by his doctor’s orders for the greater part of the 
time, so that his activities with the firm up to the time of his 
retirement were very slight; that he knew nothing whatever 
of the transaction in question, and did not know anything 
about the stock or what had become of it (R., P- 55). 

It thus appears that the plaintiff voluntarily entrusted cer¬ 
tain stock to two successive firms with which the defendant 
Williams had no connection whatever, and with which the 
plaintiff knew Williams had no connection; that at any time 
during a period of approximately two years after the trans¬ 
action in question the plaintiff could have had the stock or 
its value for the mere asking; that if he was relying on the 
credit of Williams as a partner as he now in effect says he 
was by filing this suit against him, it was his duty to him¬ 
self and his interests, as well as to Williams, to withdraw 
his stock or its value immediately upon learning of 
Williams’ retirement; and if, through his own laxity or 
misplaced trust in the firms he failed to do this, he should 
not now be seeking the aid of a court of equity to hold liable 
the innocent Williams on the mere technical ground that 
he was partner when the stock was purchased. This is es¬ 
pecially true when it is considered that in addition to his 
delay in taking any action in his own interests during die 
two years referred to, he even failed, upon the adjudication 
in bankruptcy, to take any action which would indicate to 
Williams that he intended to seek to hold him liable. Mat¬ 
ters thus went on until the plaintiff suddenly and without 
warning, and apparently as an afterthought as above stated, 
filed a suit looking to the recovery of this stock in which he 
named Williams as a defendant, after the opportunities 
which otherwise Williams might have had to participate and 
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vote in creditors’ meetings in the bankruptcy proceedings 
had gone. And further, by the plaintiff’s failure to get his 
case into court until August 31, 1916, when he filed a second 
amended bill, which made out an entirely new case, based on 
essentially different allegations of fact, he has been the cause 
of the passing, without proof of claim, of the time allowed 
for such proof under Section 57 (n) of the National Bank¬ 
ruptcy Act. 

Counsel for plaintiff cites the case of Mearns v. Chatard, 
47 App. D. C., 257, as decisive of the liability of the de¬ 
fendant Williams in the case at bar. 

Essential facts in the two cases are wholly different. In 
the case of Mcarns z\ Chatard, the Court said (page 260) : 

“The record discloses that soon after Mrs. Chatard 
had placed her stock with the partnership she and her 
husband left for Europe, and remained away for about 
a year and a half, or until Oetober ij, IQ 14 . * * 

When they returned, Mr. Chatard called at the office 
of the partnership and there learned for the first time 
that Mcarns had withdrawn from the firm." This was 
five months after Mearns had withdrawn. 

In the case at bar, the plaintiff Tuckerman was in Wash¬ 
ington at the time Williams retired from the firm, and it has 
been shown that he then and there had actual notice of such 
retirement. 

The Court further says (page 261) : 

“Defendant alleges in his affidavit of defense that if 
the plaintiff at the time of the agreement demanded her 
money it would have been paid, but this encounters the 
fact , undenied, that the firm at that time was hopelessly 
insolvent.” 


This was not at all the situation of the firm when Williams 
retired in January, 1913, nor is there any evidence or state- 





ment to that effect anywhere in the case. The plaintiff’s 
own witness, Lammond, testified that quite the contrary 
was true for approximately two years following Williams’ 
retirement. 

In the second place, the case of Mearns v. Chatard was 
not an equity case. It was a law case. The case at bar is an 
action brought in an equity court in which the principles 
of equity are paramount, and where a plaintiff seeking equi¬ 
table relief must not present an inequitable claim. A very 
good guide to the attitude of a court of equity in a case of 
this kind is found in Reqcster v. Dodge, 6 Fed., 6. There 
the action was a suit in equity for the purpose of charging 
the estate of Edward Dodge with the amount of certain 
deposits made by Regester in 1869 with the banking firm of 
Jay Cooke & Co., of which firm Dodge and one Sexton 
were then members. Dodge and Sexton retired in iSyi, 
and the firm was dissolved, the account with the retiring 
partners being made up and settled, the new firm assuming 
all obligations, and agreeing that the liability of the retiring 
members should be terminated. The new firm continued 
business until November 26, 1873, when it was adjudged 
bankrupt. “Among the debts of the new firm published in 
the bankruptcy proceedings of that firm was the debt here 
sued on. * * * Dodge died in 1877.” During his life¬ 

time no claim of liability for the deposits in question was 
made upon him in any form, so far as appears. The Court 
then finds, after quoting and discussing a number of authori¬ 
ties, that where there is a retirement of a partner or partners 
and dissolution of the old firm, the new firm taking over 
the assets, and a customer of the old firm, with notice of 
such facts, continues his deposits or his business with the 
new firm, the legitimate inference is that he accepts the 
liability of the new firm in place of the liability of the old. 
It then further finds that notice of the retirement of Dodge 
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and Sexton and the dissolution of the old firm was had by 
the plaintiff by the fact of publication of the debt as a debt 
of the new firm, and then states: 

“This knowledge on the part of the creditor is not 
without significance in ascertaining his intention. If it 
had been the intention of the creditor to maintain intact 
the then existing liability of the retired partner, such 
an intention would naturally have evoked from the 
creditor, when he came to deal with the new firm in re¬ 
spect to this debt, some positive expression of a pur¬ 
pose to avoid a substitution of the liability of the new 
firm in place of the liability of the old. The proofs 
here fail to show that any expression of such a purpose 
in any form escaped from this creditor/’ 

The Court then continues : 

“The next circumstance deserving attention is the 
time which elapsed before any attempt was made to en¬ 
force the debt as a subsisting liability of Edward Dodge. 
The deposits sued on came to be known at the time of 
the bankruptcy of the new firm of Jay Cooke & Co., in 
1873. Edward Dodge lived until 1877 without the 
suggestion of a continuing liability on his part for this 
debt from any source. There is no evidence that he was 
insolvent or absent; and the omission to make a claim 
upon him in his lifetime, the other members of the old 
firm being insolvent, is hardly consistent with the posi¬ 
tion now assumed, that there was no intention to accept 
the liability of the new firm in lieu of the old. Fur¬ 
thermore, no claim was made of the executor of Ed¬ 
ward Dodge until September, 1878, when the estate of 
the new firm of Jay Cooke & Co. was substantially 
wound up, which seems to indicate that the making of 
the demand upon the executors of Edward Dodge had 
some connection with the result of the bankruptcy pro¬ 
ceedings of the new firm, and gives rise to the sugges¬ 
tion that the intention to maintain a liability on the 
part of Edward Dodge was an afterthought.” 


J 
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“In cases of this description delay in asserting the 
liability of an outgoing partner, when coupled with a 
dealing with the new firm, has often been deemed to be 
a circumstance tending to show an intention to dis¬ 
charge liability of the old. 

Another significant point noted by the Court was that the 
creditor, by filing his claim for the recovery of these orig¬ 
inal deposits in the bankruptcy proceedings of the new firm, 
knowing that he was dealing with respect of the assets of the 
new firm which had agreed to assume the debts of the old 
firm, adopted the new firm as his debtors for that debt, and 

the Court said: 

“This adoption of the new firm as the debtors, 
coupled with the omission during the life-time of the 
retired partner to indicate, by word or deed, the exist¬ 
ence of a liability on his part for the debt in question, 
and coupled with the lapse of time that occurred before 
the liability of the retired partners estate was as¬ 
serted, appears to me to be sufficient, according to the 
requirements of the cases already cited, to justify the 
inference that the new firm was adopted as debtor with 
the intention that the liability of the firm was to stand 
in place of the liability of the old.” 

The Court in closing, said: 

“I now proceed to consider this case in another as¬ 
pect, which, as it seems to me, is also fatal to the plain¬ 
tiff’s claim. . , 

“The suit is in equity. The plaintiff applies for 

equitable relief, but his claim is inequitable. This 
plainly appears. In 1873, when the new firm of Jay 
Cooke & Co. went into bankruptcy, and the plaintiff 
was called on to act in respect to the debt sued on, it 
was open to him at once to 1 assert the liability of Ed- 
ward Dodge for the debt in question." (This was 
when the plaintiff knew for the first time that Dodge 
had retired.) 
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The Court then goes on to state that in that case the plain¬ 
tiff, by his delay in asserting ^the liability of Dodge, deprived 
the defendant of the substantial right which he otherwise 
would have had of participating from the start in the bank¬ 
ruptcy proceedings, and added that he still further preju¬ 
diced the defendant by waiting until the close of the bank¬ 
ruptcy proceedings before asserting his claim, and he could 
not now ask an equity court to exercise its power in his be¬ 
half. “The right here claimed is an equitable right,” the 
Court said, “and it may therefore be met by equitable cir¬ 
cumstances. M 

In the case at bar, plaintiff, upon notice of the retirement 
of Williams in January, 1913, accepted the liability of the 
new firm in place of the old; indicated in no manner during 
a period of two years when he might have had the stock or 
its value for the asking, that he still held Williams to lia¬ 
bility ; and for the first time asserted claim against Williams 
by filing suit, after the adjudication of the firm in bank¬ 
ruptcy. 

It has been shown that the defendant Williams is now 
charged with liability on the mere fact that he happened to 
be a member of the firm of Lewis Johnson & Co., when the 
stock in question is alleged to have been purchased; that as 
a matter of fact he was ill in bed at the time and only 
slightly participated in the firm’s business thereafter until his 
retirement; that he knew absolutely nothing about the trans¬ 
action itself, or about the stock or its whereabouts, and is 
perfectly innocent in the matter. 

Plaintiff in his brief (pp. 23-26) assumes that there was a 
conversion of the stock in question prior to the retirement 
of the defendant Williams from the firm: that “the con¬ 
version of the stock was consummated certainly as early as 
May 31, 1912” (plaintiff’s brief, p. 24), and argues that no 
matter how ignorant of the transaction and innocent of any 
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wrongdoing Williams may have been he nevertheless can not 
escape liability for the delinquency of the firm. We submit, 
it has by no means been satisfactorily shown that there was 
a conversion of the stock by the firm prior to Williams’ 
retirement. In the first place, there is no averment in the 
bill that the stock was wrongfully converted by the firm. 
(See paragraphs 8 and 13 of the Bill.) The books and 
records of the firm put in evidence by the plaintiff show 
that up to the failure of the firm in 1914 they were holding 
200 shares of Amalgamated Copper stock for the plaintiff. 
The plaintiff’s witness Lammond testified that “in 1912 
and 1913 the firm of Lewis Johnson & Company was not 
refusing or failing to deliver any stock to customers on de¬ 
mand; that it did not begin so to fail or refuse until 1914; 
that during the years 1912 and IQ I 3 the condition of the 
firm zvas such that if Mr. Tuckerman had at any time dur¬ 
ing those years asked for the stock or its value he would 
have received it.” Considering those two things together, it 
is clear that the firm had itself charged with the stock and 
was able and ready to deliver it to the plaintiff at any time 
during Williams’ membership for the asking (R., p. 49). 
The testimony as to the stock under the control of Lewis 
Johnson & Co., on May 31, 1912, is somewhat confusing. 
The witness was testifying from the same books which 
showed that the firm was carrying 200 shares of Amalga¬ 
mated stock for the plaintiff which, it is alleged, they were 
in fact not carrving. It is not at all clear from this testi¬ 
mony that Lewis Johnson & Co., on May 31, 1912, or 
thereafter until some time in 1914, were not in position to 
deliver 200 shares of Amalgamated stock to the plaintiff 
Tuckerman upon his request. In fact, plaintiff s own wit¬ 
ness Lammond, the bookkeeper and managing clerk of the 
firm for seventeen years, testified, as above shown, that that 
was just what they could do. 


_ 
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If the stock was wrongfully converted by the firm sub¬ 
sequent to Williams’ retirement, and such retirement was 
known to the plaintiff shortly thereafter and he continued 
his deposit with the firm and by his acquiescence 
accepted and relied on the new membership it is respectfully 
submitted that said defendant Williams can not be held 
liable either in equity or at law. It would not be reason¬ 
able to hold, and therefore it can not be within the policy of 
the law, that there must be, in every instance, an express 
release or individual settlement of accounts by a retiring 
partner with each and every creditor of the firm in order to 
relieve him from liability to that creditor. If that were so, a 
creditor—a depositor in a bank for instance—who did not 
<ccme forward for settlement, would have it in his power ar¬ 
bitrarily and capriciously to refuse to release a retiring part¬ 
ner and thus hold him liable for a delinquency occurring 
years after his retirement notwithsanding that all during 
those years the depositor was knowingly relying wholly 
and solely on the new membership. (See Regcster v. 

Dodge, supra.) 

VI. 

Under subdivision V of his brief plaintiff quotes Sec. 

274a of the Judicial Code, and argues that in view of that 
section the Court below committed error in any event in 
not merely transferring this cause to the law side of the 

Court. 

Sec. 274a of the Judicial Code provides that in case any 
of the Courts theretofore mentioned “shall find that a 
suit at law should have been brought in equity or a suit in 
equitv should have been brought at law, the Court shall 
order any amendments to the pleadings which may be nec- \) 

essary to conform them to the proper practice.” Sec. 274a 
carried into the law an already existing rule of the Supreme 
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Court of the United States, viz., Rule 22 of Equity Rules 
promulgated by the Supreme Court November 4, 1912, 
which provided as follows: 

“If at any time it appear that a suit commenced in 
equity should have been brought as an action on the 
law side of the Court, it shall be forthwith transferred 
to the law side and be there proceeded with with only 
such alteration in the pleadings as shall be essential.” 

In the case of Curriden v. Middleton, 232 U. S., 633, 
where it was held that a suit for damages caused by fraud 
and deception was wrongly brought in equity, Mr. Justice 
Holmes, at page 636, said: “It is now asked if the suit 
can not be maintained in equity it may be transferred 
to the law side and under Equity Rule 22; but that 
rule has no application to the case. Rev. Stat., Sec. 
913, D. C. Code (act of March 3, 1901, c. 854), Sec. 85, 
31 Stat., 1189, 1202.” 

Sec. 274a contemplates an application to the trial court 
for transfer. No such application was made in the case 
at bar, but, on the contrary, as appears from the decree 
(R., pp. 41, 42), the Court dismissed the bill without preju¬ 
dice to the right of the plaintiff to proceed at law, the plain¬ 
tiff excepted, and from the decree the plaintiff in open 
court prayed and was allowed an appeal to this Court, 
which appeal was subsequently perfected, thereby wholly 
removing the suit from the jurisdiction of the trial court. 
If the plaintiff desired to transfer to the law side it was 
his duty to ask it. The matter was not presented to or 
passed on by the trial court, and therefore is not open to 
consideration in this Court. Whatever rights the plaintiff 
may have had to a transfer he certainly abandoned by the 
course of action he adopted. The law does not contemplate 
that an appellant, may, at the last moment, after the ap- 



pellate court has decided against him, ask that court to 
order the transfer of his case. In the case at bar no appli¬ 
cation for transfer was made and therefore no order grant¬ 
ing or denying such application was made, and conse¬ 
quently no exception could l>e properly reserved covering 
the subject and no error can properly be assigned in this 
Court in that respect. 

The charge made by the bill now before the Court is 
that certain stock was actually purchased for the plaintiff 
and left by him on special deposit, and plaintiff by his ac¬ 
tion seeks the recovery of that stock or its value. That is the 
only case the defendant was called upon to meet. Had 
the plaintiff presented that case on the law side, he would 
have been obliged to prove it and not some other case. He 
would not have any right to so amend his pleadings as to 
set up a new and different cause of action. Therefore, if 
the facts in this case do not show that the stock was 
actually bought for the plaintiff and converted by the firm 
to its own use, but, on the contrary, show a mere indebted¬ 
ness of the bankers, Lewis Johnson & Co., to him which 
they have failed to meet, plaintiff can not proceed with this 
case on the law side, but must commence a new suit by 
declaration in an appropriate action. Sec. 274a of the Ju¬ 
dicial Code certainly is not intended to give a plaintiff a 
greater right than if he had properly brought his action on 
the law side in the first instance. 

VII. 

The amount of recovery sought by plaintiff is $16,928.40, 
with interest from November 16, 1914, the date of the ad¬ 
judication in bankruptcy of the firm of Lewis Johnson & 
Company. That sum is made up of 200 shares of stock 
at $80 per share, $16,000, commission on transaction $25, 
and $903.40 now said to represent balance of plaintiffs 
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banking deposit with Lewis Johnson & Company. There is 
no claim anywhere in the case for said $903.40. It is not 
involved in the case at all. As shown above, no accountnig 
is prayed in the second amended bill of complaint, and 
how it could constitute an item of recovery is not perceived. 

VIII. 

Conclusion. 

It is respectfully submitted that the decree of the lower 
court should be affirmed, with costs. 

Frank J. Hogan, 

Wm. H. Donovan, 
Attorneys for Appellee IVilhcttns. 
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Wolcott Tuckerman, Appellant, 
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REPLY BRIEF OF APPELLANT. 


The following observations are submitted in reply to ar¬ 
guments contained in the brief filed in behalf of the ap¬ 
pellee, Williams: 

I. 

The Question of Equity Juridsiction. 

Appellee cites the case of Young v. Mercantile Trust 
Co., 140 Fed. 61, affirmed in 145 Fed. 39, as governing the 
case at bar and as distinguishing the case of Manhattan 
Bank v. Walker, 130 U. S. 267, relied upon by appellant. 

The Young case arose upon a demurrer to a bill in equity, 
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which alleged that the complainant delivered securities to 
the defendant to hold and to thereafter deliver and distribute 
the same as directed by the complainant, and, on informa¬ 
tion and belief, that the defendant, in the disposition and 
disposal of the securities, disregarded the rights of the com¬ 
plainant and violated his directions and wishes regarding 
the same. A demurrer on the ground that the complainant 
had an adequate remedy at law was sustained. The court 
said: 


“The transaction, as pleaded, has all of the earmarks 
of a mere deposit, and not of a trust in which the legal 
title has passed to the trustee and zuhere the cestui quo 
trust has the beneficial enjoyment 

This statement is utterly inapplicable to the transaction 
disclosed by the pleadings and evidence in the case at bar. 
Here the legal title to the 200 shares of Amalgamated 
stock bought by Lewis Johnson & Co. for the appellant, re¬ 
mained in that firm, and the appellant as cestui que trust 
had, or was supposed to have, the beneficial enjoyment. 
They bought the shares in their own name from Post and 
Flagg and so retained them. The shares were never in 
the name of the appellant. He was the beneficial but never 
the legal owner of them. The firm retained the legal title 
as appellant’s trustees. This is shown not only by the 
evidence that the stock was purchased by them at their 
aiccount and risk; but by the evidence that they collected 
the dividends on it quarterly and credited the dividends 
quarterly to the appellant in his banking account with the 
firm. If the stock had been in his name, it is manifest they 
could not have collected the dividends. 

In distinguishing the case of Manhattan Bank v. Walker, 
130 U. S. 267, and the later case of Clews v. Jamieson, 182 
U. S. 461, the court in the Young case said: 




3 


“In each there is present a stated beneficiary, who 
instituted the action to enforce the trust, and for whom 
the special deposits were made; and, moreover, the 
trust character of the transaction was plainly recog¬ 
nized by the depositaries.’’ 

i 

4 

This remark is in all respects applicable to the case at bar. 
Here there is a stated beneficiary, the appellant, who insti¬ 
tutes this action to enforce the trust. That the firm bought 
the stock for him they are estopped to deny, for they used 
his money to make the purchase and notified him they had 
done so. That they retained the stock for him they are 
also estopped to deny by their periodic statements to him, 
showing their possession of the stock and in which they 
credited him with dividends collected by them upon it. 
The firm, as depositaries of the stock, plainly recognized 
the trust character of the transaction by taking the stock 
in their names, not his, and by themselves, as legal owners 
and his trustees collecting the dividends and turning over 
to him the dividends so collected. 

The distinction thus drawn in the Young case was recog¬ 
nized in Brissel v. Knapp, 155 Fed., 809, cited by appellee 
on p. 17 of his brief. There it is stated that “The Court 
decided that the defendant held the stock in trust for the 
complainant, who was the equitable owner, and that the 
complainant was without an adequate remedy at law, since, 
not having the legal title to the stock, he could not recover 
it by an action at law.” 

In Clews v. Jamieson, supra, the Supreme Court said: 

“Pomeroy in his work on Equity Jurisprudence, sec¬ 
ond edition, instances, among other equitable estates 
and interests which come within the jurisdiction of a 
court of equity, those of trusts. In Volume 1, at Sec. 
I5T, he says: ‘The whole system fell within the ex¬ 
clusive jurisdiction of chancery; the doctrine of trusts 
became and continues to be the most efficient instru- 





ment in the hands of a chancellor for maintaing justice, 
good faith and good conscience; and it has been ex¬ 
tended so as to embrace, not only lands, but chattels, 
funds of every kind, things in action, and moneys.’ 

“All possible trusts, whether express or implied, are 
within the jurisdiction of the chancellor. In this case 
the committee, as trustee, was charged with the per¬ 
formance of some active and substantial duty in re¬ 
spect to the management and payment of the funds in 
its hands, and it was its duty to see that the objects 
of its creation were properly accomplished. The fact 
that the relief demanded is a recovery of money only 
is not important in deciding the question as to the juris¬ 
diction of equity. The remedies which such a court 
may give depend upon the nature and object of the 
trust; sometimes they are specific in their character, 
and of a kind which the law courts can not administer, 
but often they are of the same general kind as those 
obtained in legal actions, being mere recoveries of 
money. A court of equity will always, by its decree, 
declare the rights, interest, or estate of the cestui que 
trust, and will compel the trustee to do all the specific 
acts required of him by the terms of the trust. It often 
happens that the final relief to be obtained by the cestui 
que trust consists in the recovery of money. This 
remedy the courts of equity will always decree when 
necessary, whether it is confined to the payment of a 
single specific sum or involves an accounting by the 
trustee for all that he has done in pursuance of the 
trust, and the distribution of the trust moneys among 
all the beneficiaries who are entitled to share therein. 
1 Pom. Eq. Jur., Sec. 158. 

“In cases where the equity doctrine of trusts has 
been extended so as to embrace other relations of a 
fiduciary kind, while it may not be said that a court 
of equity possesses exclusive jurisdiction, yet it is well 
settled that in such case there is so much of the trust 
character between the parties so situated that the juris¬ 
diction of equity, though not exclusive, is acknowl¬ 
edged. 1 Pom. Eq. Jur., Sec. 157. 






“In Foley v. Hill, 2 H. L. Cas. 28, a question arose 
over that sort of relation which exists between a banker 
and his depositor, and it was held to be merely that of 
debtor and creditor. The court added, however, that, 
as between principal and factor, an equitable jurisdic¬ 
tion attached, because the latter partook of the char¬ 
acter of a trustee, and that ‘so it is unth regard to an 
agent dealing with any property. * * * And 

though he is not a trustee according to the strict tech¬ 
nical meaning of the word, he is quasi a trustee for the 
particular transaction■ and therefore equity has juris¬ 
diction 

“In Marvin v. Brooks, 94 N. Y., 71, it was held that 
an agent who had been intrusted with his principal’s 
money to be expended for a specific puqx>se might be 
required to account in equity, and that upon such an 
accounting the burden was upon him to show that his 
trust duties had lieen performed and the manner of their 
performance. The jurisdiction was placed upon the 
ground of a fiduciary or trust relation, and it was held 
that a court of equity had jurisdiction over trusts and 
those fiduciary relations which partake of that charac¬ 
ter, and in such cases the right to an accounting is well 
established; but it was held that the existence of a bare 
agency was not sufficient. It must be an agency coupled 
with some distinct duty on the part of the agent in 
relation to funds or some specific property.” 

In the case at bar the agency of Lewis Johnson & Co. 
for appellant was coupled with the distinct duty on their 
part to hold the stock for the appellant as his trustees and 
to collect the dividends and to account to him for them, and 
this duty they recognized by informing him periodically 
that they did hold the stock for him and were collecting 
the dividends for him. 
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II. 

The Liability of the Appellee Williams. 

Appellee Williams in his brief seeks to show that he is 
absolved from liability to the appellant by reason of his 
retirement from the firm of Lewis Johnson and Company on 
January 15, 1913, and knowledge of that fact by appellant. 
The only testimony tending to show such knowledge on the 
part of appellant consisted of newspaper notices in 1913 of 
Williams’ retirement and the erasure of his name from 
leterheads used by the new firm, together with appellant’s 
admission that “I first learned of the retirement of defen¬ 
dant Charles P. Williams from the firm of Lewis John¬ 
son & Co. by hearing a rumor sometime in 1913, I believe, 
that he was going to retire or had retired from the firm” 
(R. p. 53). There was no testimony showing or tending 
to show that appellant had any notice or knowledge of the 
agreement between the parties that the new firm had as¬ 
sumed the liabilities of the old firm; nor was there any 
testimony to show that appellant ever agreed to release Wil¬ 
liams and look to the new firm for delivery of his stock. 
On the contrary appellant testified and his testimony is un¬ 
contradicted that he had given no releases of any kind to 
either Williams or Mearns and had made no agreement with 
any of the other members of the firm to look only to them 
for payment and satisfaction of the firm’s obligations to 
him (R. 53). 

It is settled law that mere knowledge on the part of a 
partnership creditor of the retirement of one of the part¬ 
ners from the firm will not discharge such partner from 
liability for the debt. Dean v. Collins, 9 L. R. A. (N. S.) 
4 and note (cited in Chatard v. Mearns, 47 App. D. C., p. 
262). Such a partner will not be discharged unless the 
creditor has not only knowledge of an arrangement be¬ 
tween the partners whereby the surviving partners have 
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agreed to assume and pay the partnership debts, but also 
has expressly assented thereto or has done some act which 
would ordinarily release a surety (Chatard v. Meams, supra, 
p. 262). Mere forbearance on the part of the creditor, 
however prejudicial to the retired partner, will not release 
the latter (Id., p. 264, citing Campbell v. Floyd, 153 Pa. 
St., 84). 

Appellee Williams cites the case of Regester v. Dodge, 
6 Fed., 6, in support of his proposition that he had been 
discharged from liability to appellant. 

That was a suit in equity brought in 1880 or 1881 by 
representatives of David Regester, who disappeared in 1870, 
against the executor of Edward Dodge, to charge the es¬ 
tate of Dodge with the amount of certain deposits of money 
made by Regester with Jay Cooke & Co., bankers, in 1869. 
Dodge retired as a member of the firm in 1871. The new 
linn continued in business until 1873 when it was adjudged 
bankrupt. Among the debts proved in the bankruptcy pro¬ 
ceeding was the debt sued upon. It was proved as a debt 
against the bankrupt firm, and in the distribution of the 
assets of the bankrupt’s estate the representative of Regester 
received stocks which at the time of the hearing were of a 
value in excess of the debt proved. Edward Dodge died 
in 1877. During his lifetime no claim was made against 
him for the deposits in question. In 1878, prior to the dis¬ 
tribution of the stocks by the trustees in bankruptcy, payment 
of the debt was demanded by the representative of Regester 
of the executor of Dodge, who then denied the existence of 
the debt, and the plaintiff commenced no suit at that time, 
and afterwards received the stocks so distributed. The 
court said: 

“The law of the case is not difficult. By the deposits 
made in 1869 with the old firm of Jay Cooke & Co., 
Edward Dodge, then a member of the firm, became 
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liable for the amount thereof. That liability continues, 
unless facts be shown for which an intention on the 
part of the creditor to accept the liability of the new 
firm in lieu of the liability of the old firm can be fairly 
inferred. The question, therefore, is whether the facts 
above stated are sufficient to warrant the conclusion 
that the liability of the new firm was so accepted by the 
plaintiff.” 

The court held that the circumstances showed that the 
plaintiff had accepted the liability of the new firm and so 
discharged the estate of Dodge, pointing out not only that 
the plaintiff had actual knowledge of Dodge’s retirement 
from the estate, but that he made no claim against Dodge 
in the latter’s lifetime and that he proved his debt against 
the bankrpt new firm and received his share of the estate. 
The court also held that the claim was an inequitable one 
in that if the plaintiff had seasonably made a claim against 
Edward Dodge, the latter could have paid it and thereupon 
received the stocks which were distributed to the plaintiff 
in the bankruptcy proceeding, but by the delay of five years 
in filing his suit the estate of Dodge was deprived of the 
opportunity to take part in the bankruptcy proceeding of 
Jay Cooke & Co. and to be so reimbursed from the estate. 
The court also directed attention to the fact that the plaintiff 
made no tender in his bill of the stocks he had so received 
and held that he who seeks equity must do equity, saying! 

“If at this late date the estate of Edward Dodge is 
to be charged with the debt in question, equity demands 
of the plaintiff that he transfer to the estate of Ed¬ 
ward E>odge the stocks which Edward Dodge would 
have been entitled to receive if his liability had been 
asserted in his lifetime. The plaintiff does not do 
this. All that he offers is to credit the amount of the 
cash dividends and the private sale of these stocks. 
Manifestly, in view of the evidence respecting the value 






of these stocks, it would not be for his advantage to 
make tender of them now. But, only in that way can 
he do equity. Failing to do this his prayer can not 
be granted.” 

In stating that facts showing an intention of a partner¬ 
ship creditor to accept the liability of the new firm, will 
discharge a retired member of the firm to the creditor, the 
court stated the rule much more liberally to the retired part¬ 
ner than it is stated in the great majority of modern cases 
on the subject, and by this court in Chatard v. Mearns, 
supra. But even applying the rule as stated by the court, 
the case is readily distinguishable from the case at bar. 
Here the appellant’s stock was converted by the firm of 
Lewis Johnson & Co. while appellee Williams was still a 
member of it and presumably he received his part of the 
proceeds of the conversion. He was as guilty of the wrong 
perpetrated on appellant as his co-partners. Appellant had 
no knowledge of the disappearance of his stock until the 
firm was adjudged bankrupt on November 16, 1914. Appel¬ 
lant’s original bill was filed a little over a month after the 
adjudication, namely, on December 29, 1914. By that bill 
appellant Williams was notified of the appellant’s claim. 
The first amended bill was filed January 14, 1915, and the 
second amended bill on August 31, 1916. Each of these 
amended bills, of course, related back to the filing of the 
original bill. If the appellee Williams had paid appellant’s 
claim or delivered to him his stock, he could have asserted 
his claim in the bankruptcy proceedings and shared in the 
distribution of the estate. 

Again, in the original bill and in each of the amended 
bills (par. 6) it is alleged that the plaintiff 

“had no dealings whatsoever with said copartners, or 
any of them, since said March 28, 1912 (the date they 
notified him they had bought the stock for him) ex- 
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cept as hereinbefore set forth, namely,, the payment by 
him of the brokerage commission aforesaid, the receipt 
by him of notices that there had been credited to his 
account dividends as aforesaid, deposits by* him in: said 
account from time to time as aforesaid, and the with¬ 
drawal by him from time to time of sums of money 
from his account as aforesaid.” 

These allegations are not denied in the answer of appel¬ 
lee Williams, and their truth is proved by the statement of 
appellee’s account as taken from the firm’s books. So that, 
it is plain that so far as this stock is concerned, which was 
bought for appellant while Williams was a member of the 
firm and converted by the firm to his own use while he still 
was a member of the firm, appellant had no dealings with 
the new firm after Williams’ retirement, from which an 
intention on his part to accept the liability of the new firm 
in lieu of the liability of the old firm could possibly be in¬ 
ferred. As to that stock, he merely accepted dividends 
which the members of the firm told him from time to time 
they had collected upon it. As stated, it was converted by 
the firm while Williams was till a member of the firm, and 
the ledger account shows that on at least two occasions, 
namely, on August 26, 1912, and November 25, 1912, while 
Williams was’ still a member of the firm appellant was cred¬ 
ited with dividends. As the firm converted the stock to their 
own use as early as May 31, 1912, it is clear that Williams 
himself, as a then member of the firm, was as guilty as his 
co-partners in concealing from the appellant the fact that 
they had converted his stock. He, equally with them, con¬ 
cealed the wrongful act by representing to appellant that the 
firm! had his stock on hand and were collecting dividends 
on it for him. After his retirement his former co-partners 
continued in the same manner to conceal the wrong by ren¬ 
dering statements to appellant showing they still had his 



11 


stock and were collecting the dividends, until they were ad¬ 
judged bankrupts. Then for the first time appellant had 
reason to suspect that he had been swindled and within a 
month and a half he brought this suit. How can it be 
possibly said that the facts show any intention on the part 
of the appellant to accept the liability of the new firm in lieu 
of the liability of the old one? 

v III. 

> 

The Meaning and Effect of Sec. 274a of the Judicial 

Code. 

The sentence from Curriden v. Middleton, 232 U. S., 632, 
quoted by appellee Williams on p. 43 of his brief, to the 
effect that Equity Rule 22 had no application to that case, 
in view of the statutes cited by the court undoubtedly meant 
that that particular rule did not apply to the Courts of the 
District of Columbia, as it had the power to prescribe, and 
had prescribed, its own rules of procedure. But we are 
dealing here, not with Rule 22, but with a statute enacted 
since the decision in Curriden v. Middleton, which applies 
to all federal courts, including the Courts of the District of 
Columbia, and which is mandatory in its terms. It directs 
that in case any of such courts shall “find a suit at law 
should have been brought in equity, or a suit in equity should 
have been brought at law, the court shall order any amend¬ 
ments to the pleadings which may be necessary to conform 
them to the proper practice” and that the “cause shall pro¬ 
ceed and be determined upon such amended pleadings.” 

It is contended by appellant that the statute contemplates 
an application to the trial court for the remanding of the 
cause to the proper court. While such an application would 
(undoubtedly be proper if a party became convinced he had 
brought his suit on the wrong side of the court, the purpose 
of the statute is manifestly broader than merely to give a 
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party such a right if he desires to exercise it. In a close case 
it is impossible to tell what the ruling of the court will be as 
to whether the suit was properly brought. In this case the 
appellant had no intimation as to the views of the court until 
the opinion was filed which read “I am of opinion that the 
remedy at law is plain, adequate and complete, and that the 
bill should be dismissed without prejudice to an action at 
law” (R., p. 41). Nothing remained to be done after the 
rendering of such an opinion except the signing of a decree 
carrying it into effect. When the court arrived at such an 
opinion, its duty under the plain language of the statute was 
clear to order any necessary amendments of the pleadings 
and then proceed to determine the cause as though it had 
been brought at law or to remand it to another justice for 
that purpose. Instead, the court dismissed the bill. This 
manifestly was violative of the statute and therefore error. 

Under the statute, a motion to dismiss a bill in equity on 
the ground that the suit should have been brought at law, is 
now never granted; but if the court is of the opinion that 
the plaintiff’s remedy is at law, the motion to dismiss is 
taken as a motion to transfer the cause to the law side. 
Collins v. Bradley Co., 227 Fed ., 199 ? _ 

* If the court~takes such action on a motion to dismiss when 
of opinion that the suit has been brought on the wrong 
side of the court, is it not equally its duty to do likewise, 
when it reaches the same opinion on a hearing on the 
merits? It is believed that properly construed, the statute 
is an absolute prohibition upon doing what the court did in 
this case, namely, dismissing a bill in equity on the ground 
that the plaintiff has an adequate remedy at law. It was to 
prevent that very thing that the statute was passed. 

Charles Cowles Tucker, 

Henry B. F. Macfarland, and 
Charles A. Keigwin, 

For the Appellant. 
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January Term, 1919. 


No. 3240. 


WOLCOTT TUCKERMAN, APPELLANT. 

VS. 

WILLIAM A. MEARNS, ET AL. 


REPLY BRIEF OF APPELLEE WILLIAMS. 

I. 

In support of the proposition that the leaving of the stock 
by plaintiff with Lewis Johnson & Co., after its alleged pur¬ 
chase by them for plaintiff created nothing more than a 
simple bailment and not such a trust relationship as would 
in itself give a court of equity jurisdiction over the matter, 
defendant Williams, in his brief, quoted in full, among 
other authorities, the case of Young vs. Mercantile Trusi 
Co., 140 Fed., 61, affirmed in 145 Fed, 39 (Appellee’s 
Original Brief, p. 12). 

Plaintiff, in a reply brief, attempts to distinguish this 
case from the case at bar, and, clearly reversing the posi¬ 
tion he took in his original brief, namely, that the absolute 
ownership of the stock was in plaintiff by reason of its pur- 
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chase for him by the brokers, Lewis Johnson & Co., on his 
order, and that there was a special deposit of it with the 
said firm, now says that the legal title to the stock was in 
Lewis Johnson & Co., and only the equitable title in the 
plaintiff and that, therefore, the case of Young vs. Mercan¬ 
tile Trust Co., and the other authorities cited by defendant 
Williams are not in point. In support of the position he 
took in his original brief plaintiff cited the case of Richard¬ 
son vs. Shaw, 200 U. S., 365. That case definitely estab¬ 
lishes that the whole title, legal and equitable, to stock pur¬ 
chased by a broker on order of a customer, even on margin 
or on money wholly advanced by the broker, is in the cus¬ 
tomer, and that the broker holds it as pledgee in the latter 
two cases. 

The facts in the case at bar, as alleged by plaintiff, are 
that upon his order Lewis Johnson & Co. purchased 200 
shares of stock with his money and then held 
the stock subject to his disposition. Under the 
cited case it is perfectly plain, from this statement 
of facts, that the whole title to the stock, legal and 
equitable, was in plaintiff, and that Lewis Johnson & Co. 
were mere bailees of the stock. Plaintiff says the shares 
were bought by Lewis Johnson & Co., in their own name 
and retained by them for plaintiff. The evidence shows 
that the method of purchasing this stock on order was the 
common method employed by Lewis Johnson & Co. with 
respect to all such transactions, and it may be said that the 
method employed is that followed by all brokers dealing in 
stocks listed on the New York Stock Exchange. The order 
is telegraphed to the New York correspondent and when 
executed the stock is held by the correspondent for further 
instructions, the name of the party for whom the broker 
is purchasing the stock seldom being given. That is all 
that was done in this case, and that is all the evidence shows 
was done (See R., p. 44). Lewis Johnson & Co. acted as 







brokers for the purchase of the stock and held 200 shares 
awaiting receipt of further orders from the owner (th^ 
plaintiff here), for its disposition, in the meantime credit¬ 
ing him with the dividends which 200 shares earned and to 
which the owner was entitled. (See In re Meadozvs, ll il- 

liams & Co., 173 Fed. 604.) 

In view of the position we take which we say with con¬ 
fidence is clearly established by the cases of Young z's. Mer¬ 
cantile Trust Co.; Taylor vs. Turner, Tennessee Packing 
Co. vs. Fitzgerald, and the other cases cited by us in our 
original brief, pages 12-23, it is not necessary again to dis¬ 
cuss here the cases of Manhattan Bank vs. Walker and 
Clews z’s. Jamieson further than to say that the quotations 
by plaintiff in his reply brief from 1 Pomeroy Eq., Jur., 
Sec. 157, are qualified in a later section of the same work, 
viz: Sec. 178, which we quote on page 22 of our original 
brief, and where it is said that equity will not assume jur¬ 
isdiction in causes founded on a legal right, which involve 
fraud, accounting and the like, if the legal remedy by ac¬ 
tion and pecuniary judgment for debt would do full jus¬ 
tice to the litigant parties and that it will not assume juris¬ 
diction “even to recover money held in trust where an ac¬ 
tion for money had and received will lie .” In the Clews vs. 
Jamieson case, the court recognized this principle, because 

it said on page 441: 

“Upon all the facts we think that the jurisdiction 
of the court was plainly established, because under the 
circumstances the complainants had no adequate and 
full remedy at law.” Italics ours. 

In the case of George vs. Ford, 36 App. D. C., 315-29, 
the court, speaking through Mr. Chief Justice Shepard, 

said: 
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“Although the subject-matter of the suit belongs in 
a general class, over which courts of equity ordinarily 
take jurisdiction by virtue of the superiority of their 
remedies that does not necessarily determine the ques¬ 
tion in the particular case, for, notwithstanding the 
classification, the jurisdiction does not exist if it ap¬ 
pears from the case presented that a court of law is 
competent to take cognizance of it and afford a plain, 
adequate and complete remedy. In every such case 
the defendant is entitled to his constitutional right of 
trial by jury.” 

Our position is that in the case at bar there is a full, 
adequate, complete and direct remedy at law for the stock 
or its value. 

II. 

On the question of the knowledge of the plaintiff of the 
retirement of the defendant Williams and his release of 
the latter, plaintiff stipulated that in 1913, subsequent to 
Williams’ retirement (when the firm was perfectly solvent 
according to evidence introduced by plaintiff), letters were 
mailed by the new firm to plaintiff on which Williams’ 
name as a member of the firm was conscipuouslv blocked 
out with three heavy black lines, and in paragraph 5 of his 
Second Amended Bill plaintiff admits that he received 
them, and that he received communications without Wil¬ 
liams name up to the time of the bankruptcy; that articles 
notifying Williams’ retirement were published in all the 
Washington daily newspapers as alleged by defendant, and 
plaintiff admits that at the time he was in the habit of read¬ 
ing the Washington Post, in which the announcement ap¬ 
peared both as a formal notice and as a news item; that a 
special communication was sent by mail to divers persons 
(most of the customers, the most important customers, 
plaintiff’s witness Lammond testified R., p. 49) ; and Lam- 
mond further testified (R., p. 49) that “said firm was one 





of the largest brokerage firms in Washington or in the 
country and did an extremely large volume of business; 
that Mr. Tuckerman was an important customer; and that 
when Mr. Williams retired in January, 1913, it was a mat¬ 
ter of general reputation throughout the community that he 
had done so; and the plaintiff testified that in 1913 he heard 
rumors of Williams' retirement or that he was going to re¬ 
tire. It is submittd that plaintiff's mere statement that he 
had no notice of Williams’ retirement cannot prevail 
against this evidence. In any event, in the facts of this 
case, the question of whether he had actual notice is one for 
the jury in an action at law. 

In the matter of a release of Williams, plaintiff cites the 
necessity of an express release under the case of Chatard 
vs. Mearns or some act on the part of plaintiff which would 
relieve Williams considered as a surety. In the first place, 
that case was a law suit, while the present is a proceeding 
in an equity court, which will not sustain an inequitable 
claim. If this Court should hold that plaintiff has made 
out a case cognizable in Equity, then we say that the de¬ 
fendant Williams ought to be considered released on equi¬ 
table principles. We repeat that the principles of the case 
of Regcster vs. Dodge fi Fed., G, ought to govern Williams' 
case. That was an equity suit. There as here the plaintiff 
stood by all during the time he could have recovered in 
full from the firm until it was too late, and further, 
until it was too late for the defendant Williams 
to take part in the bankruptcy proceedings. The 
testimony in the record here on the part of plaintiff is that 
he could have received his stock or its value at any time dur¬ 
ing Williams’ membership in the firm or for a year after¬ 
wards, yet he sat by, allowing his stock, which he says was 
purchased to be sold at a moment’s notice, to remain with 
the new firm, which had taken in a new partner in Williams’ 
place to the knowledge of the plaintiff, and with the firm 
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which succeeded that until the latter firm went into bank¬ 
ruptcy long after Williams’ retirement, and then did not 
present a case which would stand in court until it was too 
late for Williams to recoup himself in the bankruptcy pro¬ 
ceedings if he was found liable. In the case of Rcgestcr 
vs. Dodge is cited a number of cases by which the court 
was guided, from one of which the court quoted as follows, 
page 10: 

“There is no doubt whatever that if you have an old 
firm, and either a new partner is taken into it or a new 
firm constituted, and the assets are taken over by the 
new firm, and the customer, knowing all these things, 
afterwards goes on and deals with the new firm, you 
infer assent on his part from slight circumstances.” 

To the same effect as in the case of Regester ?>s. Dodge is 
that of Hart vs. Alexander , 7 Carrington & Payne, 740; 2 
Meason & Wellsbv’s Reports, 484. In Hart 7 ’s. Alexander 

the plaintiff, an officer in the East India Company’s 
service, had in 1813 opened an account with the house 
of Alexander and Co. of Calcutta, which failed in 
1832. The defendant retired from the firm in 1822, 
when a new partner was introduced, and since that 
time other changes had taken place, some of the old 
partners retiring and new ones coming in. The de¬ 
fendant’s retirement was advertised and there was evi¬ 
dence to show that the plaintiff was aware of the fact. 
The new firms from time to time accounted with the 
plaintiff and paid him interest sometimes at one rate 
and sometimes at another. On the bankruptcy of the 
firm in 1832, the plaintiff proved the amount of his 
debt against its joint estate. The plaintiff afterwards 
sued the defendant; and the case was tried before Lord 
Abinger, who is reported to have said to the jury: 

‘ ‘To ask you if there was an agreement by the 
plaintiff to discharge the defendant, is to put the case 
upon a false issue, the agreement, if any, being an 




agreement raised by construction of law: the true 
question being whether the plaintiff did not go on 
dealing with the new firm, and making up fresh ac¬ 
counts with them, so as to discharge the defendant. 1 
take the law to be this: Where a debtor who is a part¬ 
ner in a firm, leaves that firm, and any person trading 
with the firm has notice of it, and he goes on dealing 
with the firm and making fresh contracts, that dis¬ 
charges the retiring partner, though no new partner 
comes in. So it is if the creditor draws for part of his 
balance and sends in more goods; so, if the creditor 
strike a fresh balance with the new partners for a dif¬ 
ferent rate of interest; so, if a new partner comes in 
and the creditor accept an account in which the new 
partner is made liable for the balance—that discharges 
the old firm, as both firms cannot be liable at once for 
the same debt. This is the law as laid down in several 
cases in which indeed there is some contradiction; 
however, I believe that what I have stated is the result 
of them.’ ” 

(See also Wilson vs. Llovd, 1G Eq., Reports GO; 
Ex parte Kendall, 17 Vessey, 522-525 (Chancery 
Reports); Brown vs. Gordon, 16 Beavan, 302 
(English Reports). 

» t 
Plaintiff again says in his reply brief (page 9) that his 

stock was converted by the firm of Lewis Johnson & Co. 
while Williams was a member and he “presumably re¬ 
ceived his part of the proceeds of the conversion.” Again 
attention is called to the testimony of plaintiff s witness 
(Lammond) that all during Williams' membership and for 
more than a year thereafter the firm was solvent and could 
have given plaintiff his stock or its value for the asking, 
but that he did not ask for it (R., p. 49). In addition to 
this the very evidence upon which plaintiff relied to show 
the conversion by a shortage in the stock carried, namely, 
the books of the firm, also showed that the firm carried the 
200 shares of his stock to the time of the bankruptcy, which 





latter plaintiff claims were false entries and that they did 
not have the stock, although he relies on the proposition 
that they retained his stock and collected dividends on it 
up to the time of the bankruptcy to establish his contention 
that the firm had legal title and plaintiff beneficial title to 
it. It is submitted that if the entries were false in one in¬ 
stance they are not entitled to credit as being true in the 
other. Furthermore, the evidence shows that the stock was 
purchased in New \ ork by Post & Flagg and held by them 
in the same manner as they held all the stock purchased for 
Lewis Johnson & Co., and their customers. No member of 
the firm of Post & Flagg was called to testify as to what 
disposition, if any, was made of the stock by them. 

As to his dealings with the firm subsequent to Williams’ 
retirement plaintiff himself says (R., p. 52) : “After March 
28, 1912, my dealings with the firm were the same as be¬ 
fore. They bought and sold stocks and bonds for my ac¬ 
count and on my orders." Besides, he says he left $16,000 
worth of stock with the new firm to be sold at a moment’s 
notice, as he should order, to say nothing of his balance and 
certain other securities, upon which balance he drew from 
time to time and which securities were delivered to him as 
demanded. It is submitted that under such circumstances 
and the authorities above cited he cannot be heard to say 
that he did not assent to the liability of the new firm in 
place of the old. 

III. 

On the question of the application of Sec. 274a of the 
Judicial Code. Plaintiff in his reply brief says that the Su- * 
preme Court, in Curriden vs. Middleton, 232 U. S., 632 
when it said that Equity Rule 22 had no application to that 
case, meant that that particular rule did not apply to the 
courts of the District of Columbia. It is submitted that 
it could not have meant that, as by law, the courts of the 
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District of Columbia are Federal courts and the United 
States Supreme Court Equity Rules are made to govern and 
do govern in all Federal courts. It is submitted that what 
the court meant was that a motion to transfer cannot be 
made for the first time in the court of last resort. 

The Record, at pages 55-50, contains the following: 

“Thereupon the cause was argued by counsel for the 
several parties, in the course of which argument coun¬ 
sel for the plaintiff prayed the court to find the facts 
alleged in the plaintiff’s bill of complaint and to render 
a decree in accordance with the pravers of the said 
bill. 

Thereafter the court announced that he would refuse 
the said request of the plaintiff and would sign a decree 
dismissing the said bill. To which ruling and pro¬ 
posed action of the court before the signing of the de¬ 
cree herein entered, counsel for the plaintiff prayed 
an exception, upon the ground that such decree was not 
warranted by the evidence in the cause and was not 
agreeable to the law applying to the facts proved; 
whereupon the exception so prayed was allowed to the 
plaintiff and duly recorded.” 

It will be seen that the court gave plaintiff plenty of op¬ 
portunity to move to amend his pleadings and transfer his 
case to the law side or to elect to stand by his suit in equity 
and take his appeal. He chose the latter. Can it be said 
that it would be the duty of the court to transfer the case 
despite plaintiff's opposition ? Assuming that the court had 
transferred the case to the law side on its own motion at 
the termination of the hearing, would plaintiff have been 
deprived of his appeal on the equity side, or would an or¬ 
der to transfer be regarded as equivalent to a final decree 
of dismissal which would enable him to appeal if he was 
convinced that the court was wrong? To ask these ques¬ 
tions would seem to be sufficient to show that the law does 
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not contemplate that in the matter of transfer the case shall 
be taken by the court out of the hands of the parties and 
their counsel and that they shall have no voice whatever in 
the matter. Nor would it seem to be reasonable, if a party 
may not be deprived of his right of appeal on the equity or 
law side, as the case may be, to say that he may insist on 
trying his suit on one side to a final determination in the 
court of last resort and then have it go back to be trans¬ 
ferred to the other side. 

In Fay vs. Hill, 240 Fed., 415, decided in February, 1018, 
subsequent to the enactment of Sec. 274a, the Circuit Court 
of Appeals for the Eighth Circuit said that “failure to move 
to transfer a bill to the law side on the ground that there is 
an adequate and complete remedy at law, and proceeding to 
a hearing, is a waiver of the objection.” 

In Collins vs. Bradley, 28-r Fed., 100, cited by plaintiff in 
his two briefs, it was held, according to plaintiff, that a mo¬ 
tion to dismiss may be taken as simply a motion to trans¬ 
fer the cause to the law side. That case does not hold that 
a party may assign as error a failure of the lower court to 
transfer the cause after hearing when no application was 
made therefor by plaintiff, who, on the contrary, elected to 
appeal on the ground that equity had jurisdiction. 

Sec. 274a of the Judicial Code did not authorize the court 
to transfer a cause from the equity to the law side in any 
event, but only to order such amendment of the pleadings 
as to make them conform to the proper practice. The pro¬ 
visions of Equity Rule 22 still govern in the transfer of 
causes from the equity to the law side (See Waldo vs. Wil¬ 
son, m Fed., 654), and the United States Supreme Court 
in Curriden vs. Middleton, supra, held that that rule did 
not apply so as to authorize a party to ask a transfer for the 
first time in the appellate tribunal. 

In any event, as stated in appellee's original brief, if 
plaintiff’s bill filed on the equity side contained allegations 



under which he could only make out a case in trover at law, 
and his proof showed a case in debt, it is submitted that the 
court could not order the amendment of his bill to conform 
to an action in debt, but should dismiss his case, so that he 
might, if so advised commence a suit in the proper action, 
for the reason that if he had properly brought the case at 
law in trover in the first instance and proved a case in debt, 
he would not be permitted to amend so as to change his 
cause of action. Section 274a provides only for an amend¬ 
ment of the pleadings so as to make them conform to the 
action at law adaptable to the facts pleaded. We submit 
that in this case the facts pleaded make out a case in trover, 
whereas the facts proved, if they made out any case at all, 
it was a case in debt. 

Respectfully submitted, 

Frank J. Hogan, 

Wm. H. Donovan, 
Attorneys for Appellee, 

Charles P. Williams. 


